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PUBLIC HEARING MEMORANDUM  

     
DATE: June 2, 2023 
 
TO:  City Council 
 
FROM:  Barney S. Heath, Director of Planning and Development 
  Katie Whewell, Chief Planner for Current Planning 
 
SUBJECT: Petition #199-23, for SPECIAL PERMIT/SITE PLAN APPROVAL to amend the vibration 

control condition within Special Permit #504-22 at 71 Commonwealth Ave, Ward 7, 
Newton, on land known as Section 63 Block 01 Lots 13 and 13A, containing 
approximately 32,980.50 sq. ft. of land in a district zoned MULTI RESIDENCE 1. Ref: 
7.3.3of Chapter 30 of the City of Newton Rev Zoning Ord, 2017. 

 

The purpose of this memorandum is to 
provide the City Council and the public with 
technical information and planning analysis 
conducted by the Planning Department. The 
Planning Department's intention is to 
provide a balanced review of the proposed 
project based on information it has at the 
time of the public hearing.  Additional 
information about the project may be 
presented at or after the public hearing for 
consideration at a subsequent working   
session by the Land Use Committee of the 
City Council. 

 

 

 

 
 
 

 

 

 

 

 

Preserving the Past    Planning for the Future 
 
 

 

Ruthanne Fuller 
Mayor 

 

City of Newton, Massachusetts 
Department of Planning and Development 

1000 Commonwealth Avenue Newton, Massachusetts 02459 
617-796-1120 
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Director 
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Background 

The petitioner obtained a special permit (Attachment A) in April 2023 to allow six dwelling units 
in one building with frontage on both Commonwealth Avenue and Algonquin Road.  The special 
permit granted dimensional waivers for the building as well as parking dimensional waivers for 
the driveway and parking area. No building permits have been applied for nor issued for this 
project.   

Amendment Request 

The petitioner is seeking to modify Condition 7 within the approved special permit #504-22.  
Condition 13 concerns the Vibration Control Condition, the result of several discussions of the 
City Council with the directive to City Staff to apply to projects where there is excavation.  One 
of the requirements of the condition entails the petitioner to perform a preconstruction survey 
of properties within a 250-foot radius.  Attached to this memo is a map showing the properties 
included in the 250-foot radius (Attachment B).   After approval of the special permit, the 
petitioner expressed concern with the distance and submitted an amendment to only require the 
preconstruction survey for direct abutters instead.  The Law Department crafted the current 
condition based on materials specific to blasting.  Section 65.9.15, where the special permit 
language originated, states that “when blasting takes place within 250 feet of a property not 
owned or controlled by the project, a free survey must be offered to the property owner.”    
Section 13.14 of this section has language around inspection waivers for pre/post blast.  The 
language within the standard vibration control condition is in line with requirements set forth by 
the state for blasting.   

The petitioner is seeking to alter the language and requirement of the condition from 250 feet to 
only direct abutters.   

 
“By deleting the words, “within 250 feet of the Project” as they now appear in Condition 7(a) and 
7(i) and inserting in place thereof the words, “on Commonwealth Avenue and Algonquin Road 
that directly abut the project.” 

 
 

Zoning Relief Requested 

No zoning relief is required per the zoning ordinance, only the request to amend a condition of 
the prior special permit.  As such, no revised zoning review memorandum is necessary for this 
request. 
 
Analysis 

The Planning Department is interested in whether any professionals were engaged who have 
knowledge of the soil conditions, and nature of the construction proposed at the site to inform 

https://www.mass.gov/doc/blasting-for-property-owners/download
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this request. 

There are 44 abutters within a 250-foot radius, including condominiums at 37-39 Commonwealth 
Avenue which accounts for 18 abutters.  Staff have initial concerns with a lesser radius due to the 
scope of construction, specifically the large underground garage providing access to each unit 
underground.  Staff is seeking direction from the City Council as to how to address this issue in 
the future as it seems like each project may have a unique impact on abutting properties and 
vary based on the construction of the project and pattern of the neighborhood. 

   

ATTACHMENTS: 

Attachment A: Special Permit #504-22  
Attachment B:  Request to amend the special permit 
Attachment C:  Map showing 250-foot radius from project 
Attachment D: Draft Amendment 





Attachment A

















DRAFT 
#      -23 

CITY OF NEWTON 

IN CITY COUNCIL 

PROPOSED COUNCIL ORDER NO. ____ 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF NEWTON AS 
FOLLOWS: 

That Council Order #504-22 is hereby  amended as follows: 

1. By deleting the words, “within 250 feet of the Project” as they now appear in
Condition 7(a) and 7(i) and inserting in place thereof the words, “on
Commonwealth Avenue and Algonquin Road that directly abut the project”.
”.

Approved as to legal form and character: 

__________________________ 
City Solicitor 

Attachment B



City of Newton, MA June 1, 2023

71 Comm 250

Property Information

Property ID 63001 0013
Location 71 COMMONWEALTH AVE
Owner 71 COMMONWEALTH LLC

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Newton, MA makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 06/28/2022
Data updated 11/14/2018

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 315.6502357880114 ft

Attachment C
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71 Commonwealth Avenue 

CITY OF NEWTON 
IN CITY COUNCIL 

ORDERED: 

That the Council, finding that the public convenience and welfare will be substantially served by 
its action, that the use of the Site, as defined below, will be in harmony with the conditions, 
safeguards, and limitations set forth in the Zoning Ordinance, and that said action will be without 
substantial detriment to the public good, and without substantially derogating from the intent or 
purpose of the Zoning Ordinance, grants approval of the following SPECIAL PERMIT/SITE PLAN 
APPROVAL to amend Council Order #504-22, which allowed six single family attached dwelling units 
with dimensional relief and parking relief to alter conditions concerning vibration control during 
construction as recommended by the Land Use Committee for the reasons given by the 
Committee, through its Chairman, Councilor Richard Lipof. 

1. The specific site is an appropriate location for the amendment to Council Order #504-22
that alters the radius for pre and post construction surveys. (§7.3.3.C.1)

2. The amendments to Council Order #504-22 will not adversely affect the surrounding
neighborhood because no changes to the project are proposed. (§7.3.3.C.2)

3. The amendment to Council Order #504-22 will not create a nuisance or serious hazard to
vehicles or pedestrians. (§7.3.3.C.3)

4. Access to the site over streets is appropriate for the types and numbers of vehicles involved
because no changes are proposed to the site. (§7.3.3.C.4)

PETITION NUMBER: #199-23  

PETITIONER: 71 Commonwealth LLC 

LOCATION:  71 Commonwealth Ave and 26 Algonquin Road, on land 
known as SBL 63, 13, 13 and 13A, containing 
approximately 32,980 square feet of land  

OWNER:  71 Commonwealth LLC 

ADDRESS OF OWNER: 12 Morse Lane 
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Natick, MA 01760 

TO BE USED FOR: 6 single family attached dwelling units  

EXPLANATORY NOTES: Amendment to Council Order #504-22 

ZONING:  Multi Residence 1  

Approved subject to the following Conditions. 

This Special Permit/Site Plan Approval amends Council Order #504-22 by altering Condition 7.  
All other conditions of Council Order #504-22 remain in full force and effect except as 
modified below.   

1. Condition 7 shall be modified as follows:

The Petitioner shall implement the following measures to mitigate and reduce significant 
vibration impacts caused by construction equipment:  

a. Prior to the issuance of any demolition, foundation or building permit, the Petitioner 
shall conduct a pre-construction survey of all buildings and structures within 250 X
feet of the Project (as measured from the Project’s property lines) for which the
owner of the building or structure has granted approval at no charge to the owners.
The survey must include photos taken both inside and outside prior to construction
to set a baseline of existing conditions. Copies of the survey and photos shall be
provided to owners.

b. Prior to the issuance of any demolition permit, foundation or building permit, the
Petitioner shall establish a $100,000 vibration mitigation fund (or other security in a
form satisfactory to the City Solicitor).

c. If a property owner has consented to a pre- and post- construction survey as set
forth in this condition and the property owner believes its buildings or structures
have suffered damage due to vibration impacts from the Project, the property
owner may make a claim to the vibration mitigation fund by submitting its claim,
along with supporting documentation and photographs, to an independent third
party hired and paid for by the Petitioner, subject to review and approval by the City 
Solicitor, for the independent third party’s review. Notice shall be provided to such
private property owners on how to make a claim for damages.   Only those property 
owners who consent to a pre-construction survey as set forth above shall be eligible 
to make a claim to the vibration mitigation fund. If a claim is approved by the
independent third party, property owners receiving payment from the mitigation
fund must sign a release of claims as a condition to the receipt of such payment. In
lieu of seeking payment from the vibration mitigation fund, a property owner may
pursue a claim for damages for any amount through private action.



#199-23 
Page 3 of 3 

 
d. The Petitioner shall engage a qualified professional to develop and prepare a 

vibration control plan demonstrating the following: 
i. Measurements of static ground vibration prior to construction.  
ii. Vibration level limits for demolition and construction activities based on 

building conditions and soil conditions. The limit should be determined using 
industry standards, provided that vibration level limits shall not exceed .50 
peak particle velocity (PPV) at the property line of the Project. 

e. Planned demolition and construction methods to ensure vibration levels will not 
exceed the identified limit.  

f. Specific measures to be taken during construction to ensure the specified vibration 
level limits are not exceeded. 

g. A monitoring plan to be implemented during demolition and construction that must 
include installation of vibration measuring devices and alarms. 

h. The Petitioner shall submit the vibration control plan to the Commissioner of 
Inspectional Services for review and approval prior to the issuance of any demolition, 
foundation or building permit.   

i. The Petitioner shall implement the approved vibration control plan. Vibration levels 
shall be regularly monitored during demolition and construction. The Petitioner shall 
keep a record of all monitoring and shall provide copies to the Commissioner of 
Inspectional Services upon request. 

j. All work shall be performed within the vibration level limits established by the 
vibration control plan. If the vibration limit is exceeded, the construction activity 
causing the vibration shall cease and not resume until mitigation measures are 
implemented and notice is provided to the Commissioner of Inspectional Services. 

k. The Petitioner shall provide written notice to all property owners within 250 X feet 
of the Project 48 hours prior to vibration-related activity that includes an explanation 
of the proposed activity, address of the site, date and time of the work, and contact 
information of the contractor overseeing the work. 

l. Following construction, the Petitioner shall re-inspect all homes, with approval of 
the owners, subject to the pre-construction survey to determine any damages 
caused by vibration. The Petitioner shall maintain records of all complaints it receives 
for vibration-related damages. All claims submitted to the mitigation fund shall be 
fully administered prior to the issuance of the final certificate of occupancy for the 
Project. Any monies remaining in the fund upon issuance of the final certificate of 
occupancy shall be retained by the Petitioner. 

 




