Public Facilities Committee Agenda

City of Newton
In City Council

Wednesday, February 20, 2019

7:00 PM
Room 204

Referred to Public Facilities and Finance Committees
#83-19 HER HONOR THE MAYOR requesting amendment to Section 17-3 of the City of Newton
Ordinances adopting the Federal Communications Commission’s presumptively
reasonable application fees for wireless attachments and new pole construction and
conduct cost studying in the coming months to document the City’s time and expenses
regarding these applications.

Referred to Finance and Appropriate Committees
#542-18 Submittal of the FY 2020 to FY 2024 Capital Improvement Plan
HER HONOR THE MAYOR submitting the Fiscal Years 2020 to 2024 Capital Improvement
Plan pursuant to section 5-3 of the Newton City Charter.

Chairs Note: The Committee will receive an update and overview of the Stormwater Infrastructure
Improvement Plan

#638-18 Evaluation of street sweeping policies and protocols

COUNCILORS LEARY, LAREDO, AND GREENBERG requesting an evaluation of the City’s
street sweeping policies and protocols including but not limited to (a) whether we
should increase the frequency of our street sweeping program; (b) how we notify
Newton residents when street sweeping will occur and otherwise provide information
about the program; (c) how we evaluate the effectiveness of the program; (d)
identifying barriers to possible program improvements including vehicles parked on city
streets that hinder the operation of street sweeping activities.

Referred to Public Facilities and Finance Committees
#84-19 Approve a $500,000 for snow and ice removal
HER HONOR THE MAYOR requesting authorization to transfer the sum of five hundred
thousand dollars from the Budget Reserve — Snow and Ice Removal Account to the
following accounts:

The location of this meeting is accessible and reasonable accommodations will be provided to persons with
disabilities who require assistance. If you need a reasonable accommodation, please contact the city of
Newton’s ADA Coordinator, Jini Fairley, at least two business days in advance of the meeting:
ifairley@newtonma.gov or (617) 796-1253. The city’s TTY/TDD direct line is: 617-796-1089. For the
Telecommunications Relay Service (TRS), please dial 711.



mailto:jfairley@newtonma.gov

Rental - Vehicles

(0140110-5273).ccvreeeeeeerererreeeseseenenne

Regular Overtime
(0140110-513001)

Respectfully submitted,

Deborah Crossley, Chair
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............................................. $350,000

............................................. $150,000



#83-19

Telephone

(617) 796-1100
. Fax

City of Newton, Massachusetts (617) 796-1113

TDD/TTY
Office of the Mayor (617) 796-1089

Ruthanne Fuller Email
Mayor rfuller@newtonma.gov

- Februagg 13, 2019
Honorable City Council S -
Newton City Hall §
1000 Commonwealth Avenue EE —
Newton Centre, MA 02459 o w
D
. . =
Honorable City Councilors, o

.
.

I write to request that your Honorable Council amend Sec. 17-3 of the City Code to‘adopt thHeFCC’s
presumptively reasonable application fees for wireless attachments and new pole construction and to
conduct cost studies in the coming months to document the City’s time and expenses regarding these
applications.

Attached is a background and recommendation memo from the City Solicitor. The memo details the
current wireless attachment fees, the FCC’s order limiting fees, xxxx

Thank you for your consideration of this matter.

Sincerely,
/
\ h&\.\!.!
Mayor Ruthanne Fuller

1000 Commonwealth Avenue Newton, Massachusetts 02459
wWww.newtonma.gov




#83-19

CITY OF NEWTON
LAW DEPARTMENT

INTEROFFICE MEMORANDUM

To: Deborah Crossley, Chair - Public Facilities Committee
Leonard Gentile, Chair - Finance Committee

cc: Maureen Lemieux - Chief F inanc[i;l Ofﬁcer
Jonathan Yeo - Chief Operating Officer

From: Alissa Giuliani - City Solicitor
Date: February 13, 2019

Re:  Wireless Grant of Location Application Fees

The Law Department provides its recommendations to the City Council regarding the
current wireless grant of location application fee under City Code Sec. 17-3.

The Law Department recommends that the City Council (1) amend Sec. 17-3 of the City
Code to adopt the FCC’s presumptively reasonable application fees for wireless attachments to
existing poles and for construction of new poles for wireless purposes and (2) conduct cost
studies in the coming months to document the City’s time and expenses regarding these
applications.

Current Wireless Grant of Location Application Fee

On September 17, 2018, the City Council amended Sec. 17-3 of the City Code to
establish a wireless grant of location application fee of $750 per pole location. This charge was
based on two components: (1) $500 in labor costs, exclusive of any costs based on loading
factors (based on a wireless working group cost study); and (2) $250 intended to capture costs
associated with loading factors (the Law Department has not seen any documentation in support
of the cost of loading factors). We understand that the Finance Committee regards the $750 fee
per location fee as conservative, i.e., below the City’s actual costs.

Federal Communications Commission Order Limiting Small Cell Application Fees

On September 27, 2018, just a few days after the City Council amendment, the Federal
Communications Commission (“FCC”) adopted an Order in which it created guidelines for
municipal wireless application fees for small cell installations located within the public ways:

e The fee must be a reasonable approximation of the municipality’s actual and direct

costs
e The fee can only include objectively reasonable costs
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e The fee can be no higher than the fees charged to similarly-situated competitors in ‘
similar situations; and

e The fees must be publicly disclosed

The FCC did not mandate any specific accounting methods for documenting actual and direct
costs. The FCC did not expressly determine whether “actual and direct costs” are limited to labor
hours x labor rates plus disbursements or whether they may include labor-related overheads, such
as fringe benefits, and additional costs such as common overheads, e.g., administrative costs.

The FCC adopted the following “presumptively reasonable fees” (fees not prohibited under
federal law) as benchmarks:

e A $500 application fee that applies to 1-5 small wireless facilities (a $500 fee that
applies to 1 location and covers up to 5 locations) attached to existing poles
A $100 fee for each small wireless facility in excess of 5 attached to existing poles
A $1000 application fee for permission to erect a new pole for wireless attachments
The FCC allows a municipality to charge higher application fees if it can satisfy the 4
requirements listed above: (1) the fee must be a reasonable approximation of the
municipality’s actual and direct costs; (2) the fee can only include objectively
reasonable costs; (3) the fee can be no higher than the fees charged to similarly-
situated competitors in similar situations; and (4) the fees must be publicly disclosed.

The FCC’s Order became effective as of January 14, 2019.

The Current City Fees Are Not In Line With the FCC’s “Presumptively Reasonable” Fees

The current application fee in the City of Newton (1) exceeds the FCC’s presumptively
reasonable fee for attachments to existing poles and (2) appears to be less than the presumptively
reasonable fee for new pole applications.

The City’s $750 fee per location for wireless attachments to existing poles is greater than the
FCC’s “presumptively reasonable” application fee:

City FCC
1 location: $750 $500
2 locations: $1500 $500
3 locations: $2250 $500
4 locations: $3000 $500
5 locations: $3750 $500
6 locations: $4500 $600

These fees are not currently supported by documentation of the City’s actual and direct costs and
a demonstration that its costs are objectively reasonable costs.

The City’s $750 fee for a new pole application per location is less than the FCC’s
“presumptively reasonable” application fee of $1000.
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City Council Options

The City Council has 3 primary options:

1.

Amend Sec. 17-3 of the City Code to track the FCC’s presumptively reasonable small
wireless application fees and conduct a more thoroughly documented analysis of the
City’s actual and direct costs, based on a review of inputs and assumptions

Amend Sec. 17-3 of the City Code to track the FCC’s presumptively reasonable small
wireless application fees and conduct no further cost analysis

Take no action regarding the currently effective $750 application fee per location and
conduct no further cost analysis

Law Department Recommendations

The Law Department recommends that the City Council pursue Option 1 above, namely (1)
amend Sec. 17-3 of the City Code to adopt the FCC’s presumptively reasonable application fees
for attachments to existing poles and for construction of new poles and (2) and conduct updated
cost studies regarding these applications.

Our recommendation takes into account the following considerations:

Service Quality and Public Safety Considerations: Two expected applicants have
expressed serious reservations about the existing application fee; the ripple effect of
accepting fees above the FCC’s presumptively reasonable fees exposes these parties
to the risk of higher, non-cost based fees in Newton and other communities; an
applicant may decide not to proceed with a planned attachment, such as one moving
forward in Waban near the Zervas School that is needed to improve service quality
and public safety.

Risks and Costs of Litigation: Adoption of the FCC’s presumptively reasonable fees
limits the City’s exposure to the risks and costs of litigation. If the City does not do
so, an applicant may decide to challenge the City’s fee as inconsistent with current
FCC standards. The costs of defending such a challenge could be substantial,
including retention of expert witnesses or special counsel to defend the cost basis for
its fee. It is possible that the City’s cost analysis performed to derive $500 labor costs
may not be sufficient under the FCC’s guidelines. The City would be subject to
discovery (interrogatories, requests for production of documents, depositions)
regarding the basis for the $500 labor costs. The incremental $250 also would be
subject to discovery (at this time, the Law Department is unaware of cost inputs,
assumptions and calculations which support the increase in the application fee
amount to cover loading factors and it does not know what specific loading factors
were taken into account). Moreover, FCC guidelines do not expressly address
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whether loaded labor rates fall under “actual and direct cost” so defending fees based
on such costs may pose even more challenging and costly.

In addition, the time involved in such litigation is likely to be substantial. Critical
work will likely force a long delay, work that has public safety implications as
cellular service quality (e.g., adequate coverage and capacity) will continue to be

spotty.

A further litigation risk exists if the actual handling of applications is different than
the handling assumed when the $500 labor cost estimate was derived. The $500 labor
cost relied upon labor time estimates for a number of departments that were expected
to play a role in the review of applications for completeness and compliance with the
City Council’s standards. At present, it does not appear that the application review
process will be consistent with the inputs and assumptions used to derive the $500
labor cost. DPW has determined that it can effectively review the applications in a

form that is more streamlined than originally discussed. This issue can be discussed
further with DPW.

e Batch Application Issues: The FCC has required municipalities to accept “batch”
applications; the City declined to allow batch applications. The City has not yet
conducted a specific cost study regarding the processing of batch applications or a
group of separate applications for each location.

e Ability to Increase the Application fee for New Poles: Amending Sec. 17-3 would
allow the City to increase the application fee for a new pole primarily used for
wireless communications (an amendment would enable the City to clarify what fee
applies where the attachment requires the replacement of an existing pole).

e Benefits of Reviewing the Cost Support for the Application Fee: A review of the cost
basis for the application fee would allow the City to evaluate it based upon any
criteria that it applies in determining all cost-based City fees. This review also would
enable the City to fully document and demonstrate that the fee is a reasonable
approximation of the City’s costs and that only objectively reasonable costs are
factored into the fees. In other words, once we document our costs, we will be able to
charge the fee in the future that meets the FCC requirements.

e The Additional Revenue Derived from the Existing Fee does not Offset the
Significant Drawbacks Associated with Taking No Action: The potential costs
associated with taking no action are not offset by the potential revenue derived by the
existing fee. Moreover, taking time to improve upon the cost support for application
fees may result in defensible fees which are above the FCC’s currently established
presumptively reasonable levels.

We would be glad to discuss our recommendations and answer any questions. We also would be
glad to provide you with an excerpt from the FCC’s September 27, 2018 Order relating to
municipal fees.




Public Facilities Stormwater Presentation February 20, 2019

AGENDA

Description of the Stormwater Infrastructure Improvement Plan (SIIP)

Review Completed Projects funded under the Stormwater Fee
(2007-2019 attached list)

Review Proposed Projects/Investigations (attached list)

NPDES MS4 Permit Overview
Notice of Intent submitted on September 29, 2018.

New permit currently in effect with numerous benchmarks and measurable goals over 5 years
in the following categories.

e Public Education & Outreach

e Public Involvement & Participation

e |llicit Discharge Detection and Elimination

e Construction Site Stormwater Runoff Control

e Post-construction Stormwater Management for New Development and Redevelopment
e Good Housekeeping in Municipal Operation & Pollution Prevention

Additional requirements for waterbodies with TMDLs (Total Maximum Daily Loads) adopted by
the EPA and MaDEP, such as the Charles River (for total phosphorus and bacteria) and water-
quality limited waters, such as Saw Mill Brook (for chloride / salt).
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#84-19

Telephone
(617) 796-1100

City of Newton, Massachusetts
Office of the Mayor

Telefax
(617) 796-1113

TDD
(617) 796-1089
RUTHANNE FULLER E-mail
MAYOR rfuller@newtonma.gov

February 15, 2019

Honorable City Council
Newton City Hall

1000 Commonwealth Avenue
Newton Centre, MA 02459

Councilors:

I write to request that your Honorable Council docket for consideration a request to authorize the
transfer of $500,000 from Acct # 0110498-5794, Budget Reserve/Snow & Ice Removal to the
following accounts:

Amount Account Description
$150,000 0140110-513001 DPW Snow/Ice Control - Regular Overtime
$350,000 0140110-5273 DPW Snow Control — Rental VVehicles/Contractors

Thank you for your consideration of this matter.

Sincerely,

/Rd"manl- 'F:.\lef

Ruthanne Fuller
Mayor


mailto:rfuller@newtonma.gov

Shawna Sullivan

#84-19

From: John Sherman

Sent: Friday, February 15, 2019 1:06 PM
To: Shawna Sullivan

Cc: Jack Cowell

Subject: DPW Snow Costs

Hi Shawna,

Please see below for a breakdown of our snow budget to date.

Budget $2,500,025.00
Total Snow Costs $2,746,196.37
Balance $(246,171.37)

Total Inches 18.5
Cost perinch  $148,443.05

Let me know if you have any questions or need any other information.

Thanks,

John Sherman

Accounting Supervisor
Department of Public Works
City of Newton, MA
617-796-1058





