Zoning & Planning Committee Agenda

City of Newton
In City Council

Monday, March 14, 2016

7:45 PM
Council Chamber

Items Scheduled for Discussion:

Public hearing will be held on the following item:

#54-16 Zoning ordinance amendment relative to Health Club use
ACTING DIRECTOR OF PLANNING proposing amendments to the Newton Zoning
Ordinance to allow the “Health Club” use in Business 1, Business 2 and Business 4
districts; and to clarify the definition of “Personal Service” as it relates to health and
fitness uses. [02/09/16 @ 4:24 PM]

Public Hearing will be held on the following item:

#54-16(2) Zoning ordinance amendment relative to Health Club Use; other districts
ACTING DIRECTOR OF PLANNING proposing to amend the Newton Zoning
Ordinance, Chapter 30, which became effective November 1, 2015 to allow the
“Health Club” use in Manufacturing, Limited Manufacturing, Mixed Use 1 and Mixed
Use 1 districts.

Public hearing will be held on the following item:

#53-16 Zoning ordinance technical amendments
ACTING DIRECTOR OF PLANNING requesting technical amendments to the recently
adopted reformatted Newton Zoning Ordinance to address edits related to missing
or incorrectly transcribed ordinance provisions. [02/09/16 @ 4:24 PM]

Public Comment will be taken on the following item:
#266-14 Request to restart demolition delay time period with transfer of ownership
ALD. BLAZAR, YATES AND DANBERG requesting:

1. toamend Section 22-50 to require that in the event there is a transfer of
legal or beneficial ownership of a preferably preserved property during the
demolition delay period, the full demolition delay period will restart from the
date of the transfer of ownership;

The location of this meeting is handicap accessible and reasonable accommodations will
be provided to persons requiring assistance. If you need a special accommodation, please contact
Jini Fairley, at least two days in advance of the meeting: jfairley@newtonma.qgov, or 617-796-
1253. For Telecommunications Relay Service dial 711.
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2. and further requesting to amend Section 22-50 to require that in the event a
transfer of legal or beneficial ownership of a preferably preserved property
occurs after the expiration of a demolition delay period but prior to the
issuance of a demolition permit, no demolition permit shall issue until the
new owner complies with the procedures of Section 22-50(c)(5). [7/07/14 @
12:35 PM]

Items Not Scheduled for Discussion at this meeting:

Public Hearing to be assigned for March 28, 2016:

#222-13(2) Zoning amendment to regulate front-facing garages in residential zones
THE ZONING AND PLANNING COMMITTEE proposing to amend Chapter 30, City of
Newton Zoning Ordinances, to regulate the dimensions and setbacks of front facing
garages in residential zoning districts. [08/03/15 @ 10:15 AM]

#55-16 Ordinance to require fair housing statement and HUD logo on certain meeting notices
COUNCILOR HESS-MAHAN requesting an ordinance to require that all notices of
public hearings and/or meetings concerning permitting and/or funding of any
residential development contain a brief statement concerning the City’s policy
regarding fair housing practices pertaining thereto and HUD’s Equal Housing
Opportunity logo. [02/03/16 @ 1:51 PM]

#80-13 Updates on the zoning reform project
THE PLANNING DEPARTMENT requesting update discussions of the zoning reform
project. [02/25/13 @ 12:31 PM]

#323-14 Zoning amendment to require front-facing front doors in residential zones
ALD. YATES, NORTON, COTE AND SANGIOLO proposing to amend Chapter 30 to
require that the front doors of single-family homes, two-family homes and other
residential structures face the street on which their lots are located. [08/25/14 @
11:42 AM]

#265-14 Request to increase several time periods for demolition delays
ALD. BLAZAR, YATES AND DANBERG requesting:

1. toamend Section 22-50 to increase the time period for determinations of
historical significance to 30 days, and to increase the time period for
hearings, rulings and written notice on appeals from historical significance
determinations to 60 days;

2. to amend Section 22-50 to increase the time period to hold a public hearing
as to whether or not a historically significant building or structure is
preferably preserved to 60 days;
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3. toamend Section 22-50 to increase the demolition delay period for buildings
and structures on or eligible for listing in the National Register of Historic
Places to 30 months;

3. andto amend Section 22-50 to increase the demolition delay period for all
other preferably preserved buildings or structures to 24 months. [7/07/14 @
12:35 PM]

Proposing an ordinance to require building plans with demolition applications
ALD. SANGIOLO proposing an ordinance requiring the submission of building plans
with applications for full or partial demolitions. [11/13/14 @ 2:03 PM]

Zoning amendment to require new lot standards after demolition

ALD. SANGIOLO requesting a zoning amendment which would require any
residential structures in Single Residence or Multi Residence zoning districts built
after the demolition of an existing structure conform to new lot standards.
[07/02/15 @ 3:20 PM]

Zoning amendment to develop residential districts for small lots

ALD. YATES requesting that the Zoning Reform Group or its successor consider
amending City of Newton Zoning Ordinances Chapter 30 to develop additional
residential districts reflecting the small lots in older sections of the City and map
changes to bring the zones of more residential sections of the City into conformity
with the existing land uses. [08/15/13 @ 12:28 PM]

Zoning amendment for large house review process

COUNCILORS SANGIOLO, KALIS AND DANBERG proposing an amendment to Chapter
30 for a large house review ordinance requiring design review and approval of by-
right single and multi-residence residential structures exceeding certain dimensional
limits. [01/19/16 @ 2:35 PM]

Resolution to reconvene Floor Area Ratio working group

ALD. HESS-MAHAN AND JOHNSON proposing a Resolution to request that the
Director of Planning and Development and the Commissioner of Inspectional
Services reconvene a Floor Area Ratio working group to review and analyze the
definition of “Floor area, gross” for residential structures as it is used in the
definition and calculation of “Floor area ratio” in Section 30-1 with respect to actual
usage, and, if necessary, make recommendations for amendments thereto and in
the dimensional regulations contained in Section 30-15(u) and Table A of Section
30-15(u), the purpose of which is to regulate the size, density and intensity of use in
the construction or renovation of, or additions to a residential structure, to more
accurately reflect and be compatible with neighborhood character, and to ensure
that a proposed residential structure is consistent with and not in derogation of the
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size, scale and design of other existing structures in the neighborhood, and is not
inconsistent with the City’s Comprehensive Plan.

Request for development of Housing Production Plan

ALD. SANGIOLO requesting the Executive Department and Planning Department
work with the Board of Aldermen to develop a Housing Production Plan in
accordance with 760 CMR 56.03(4) and guidelines adopted by the Department of
Housing and Community Development as soon as possible. [06/09/14 @ 11:55 AM]

Permitting for conversion of historic barns/carriage houses to accessory apts
HISTORICAL COMMISSION requesting the creation of an administrative permitting
process for converting historic barns and carriage houses into accessory apartments
to assist in their preservation.

Zoning amendment for accessory apartments supportive of seniors

HIS HONOR THE MAYOR requesting consideration of changes to the Zoning
Ordinance that would facilitate the creation of accessory apartment units,
supportive of Newton’s seniors. [04/24/15 @ 2:38 PM]

Discussion relative to bringing existing accessory apartment into compliance

ALD. CICCONE, SWISTON, LINSKY, CROSSLEY AND HESS-MAHAN requesting a
discussion relative to various solutions for bringing existing accessory and other
apartments that may not meet the legal provisions and requirements of Chapter 30
into compliance.

Request for amendments to dimensional requirements for accessory apartments
ALD. HESS-MAHAN requesting that the Planning Department study the dimensional
requirements for lot and building size for accessory apartments and make
recommendations for possible amendments to those dimensional requirements to
the board of Aldermen that are consistent with the Newton Comprehensive Plan.

Resolution requesting appropriate training of Fair Housing laws

COUNCILOR HESS-MAHAN proposing a RESOLUTION to the Mayor and City Council
requesting that all members of municipal public bodies that have decision-making
authority or an advisory role with respect to land use, zoning or housing issues be
required to receive appropriate orientation or training concerning applicable rights
and obligations under Fair Housing laws and regulations. [02/07/16 @ 3:01 PM]

Update from Newton Fair Housing Committee on housing opportunities

ALD. SANGIOLO requesting an update with members of the Newton Fair Housing
Committee on the status of housing opportunities in the City of Newton.
[11/13/14 @ 2:03 PM]
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Discussion of HUD settlement relative to creating 9-12 affordable units

ALD. HESS-MAHAN, JOHNSON, CROSSLEY AND ALBRIGHT requesting a discussion
relative to the HUD Settlement with Supporters of Engine 6, the Fair Housing Center
of Greater Boston and the Disability Law Center in conjunction with the Law and
Planning Departments, to explain the settlement and possible implications for the
Zoning Board of Appeals and the Board of Aldermen in terms of the City’s obligation
to identify sites and facilitate the creation of, and issue permits for, affordable
housing for 9-12 chronically homeless persons in Newton. [07/06/15 @ 4:18 PM]

Zoning amendment for inclusionary housing provisions from 15% to 20%

HIS HONOR THE MAYOR requesting consideration of changes to the inclusionary
housing provisions of the Zoning Ordinance to increase the required percentage of
affordable units to 20% with the additional 5% set aside for middle income
households. [04/24/15 @ 2:38 PM]

Zoning amendment to allow rental voucher program re: inclusionary zoning

ALD. YATES requesting that utilization of the Massachusetts Rental Voucher Program
be added as an allowable means of complying with the inclusionary zoning provision
in Phase Il of Zoning Reform. [01/05/15 @ 9:53 PM]

Referred to Zoning & Planning, Land Use and Finance Committees

Qualification of affordable units on Comm Ave, Pearl and Eddy Streets

ALD. JOHNSON, LAREDO, AND GENTILE requesting a report from the Planning
Department with the following information: How many of the affordable units
developed at Commonwealth Avenue, Pearl Street, and Eddy Street qualify to be
included on the State’s Subsidized Housing Inventory List. If a property is not
currently on the list, what can be done to make it eligible. [04/09/15 @ 12:00 PM]

Discussion of middle income housing supportive of City employees

HIS HONOR THE MAYOR requesting discussion of approaches to create middle
income housing as a means of allowing City of Newton employees the opportunity
to live in the community in which they work. [04/24/15 @ 2:38 PM]

Request for naturally affordable compact housing opportunities

DIRECTOR OF PLANNING & DEVELOPMENT on behalf of the Newton Housing
Partnership requesting consideration of naturally affordable compact housing
opportunities in MR1 zones. [02/22/13 @ 1:13 PM]

Discussion and review of CDBG fund expenditures and citywide goals

ALD. CROSSLEY, ALBRIGHT, HESS-MAHAN, & JOHNSON requesting a review and
discussion of Community Development Block Grant expenditures and past years’
accounting to assess progress in meeting citywide program goals as adopted in the
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consolidated plan, including creating and sustaining affordable housing, as well as
facilities improvements in approved neighborhood districts. [03/30/15 @ 6:02 PM]

Discussion of CDBG, HOME and ESG funds and fair housing

ALD. HESS-MAHAN requesting discussion and periodic updates of steps the City of
Newton is taking to ensure that its implementation of the Consolidated Plan, Annual
Action Plan and Citizen Participation Plan and use of CDBG, HOME and ESG funds
comply with federal and state fair housing and anti-discrimination laws and
regulations, and its duty to affirmatively further fair housing. [12/06/13 @ 9:51 AM]

Discussion of policies relative to CDBG fund expenditures

ALD. HESS-MAHAN & ALBRIGHT requesting a discussion with the Mayor’s office and
the Planning & Development Department of policies, procedures, and criteria
relating to determinations concerning expenditures of Community Development
Block Grant (CDBG) funds. [10/09/12 @ 3:59 PM]

Referred to Zoning & Planning and Finance Committees
Ordinance amendment for procurement requirements for non-profits
ALD. HESS-MAHAN, ALBRIGHT, CROSSLEY AND DANBERG proposing an amendment
to Chapter 2 of the City of Newton Ordinances setting forth requirements for
procurement of materials and services by non-governmental recipients of federal,
state or local funds administered by the City, such as CDBG and CPA funds. In order
to encourage non-profit and other private organizations to participate in affordable
housing, cultural and other public-private collaborations, such procurement
requirements should accommodate the needs of non-governmental recipients for
flexibility given the multiple public and private sources of funds necessary for any
project by not placing undue or unreasonable burdens on them.
[08/04/14 @ 5:08 PM] Finance voted NAN

Discussion with Commission on Disability regarding the City’s ADA compliance
ALD. SANGIOLO requesting a discussion with the Commission on Disability regarding
the status of City compliance with ADA regulations. [11/13/14 @ 2:03 PM]

Zoning amendment for lodging house ordinance

ALD. CROSSLEY AND HESS-MAHAN requesting to amend Chapter 30, City of Newton
Zoning Ordinances, to include a "lodging house" ordinance to promulgate rules
requiring annual fire, safety and health inspections and licensing of buildings
providing single room occupancy and/or congregate living arrangements.

[04/04/14 @ 6:29 PM]

Zoning amendment for Congregate Living Facility parking requirements
ALD. HESS-MAHAN requesting repeal and/or amendment of Zoning Ordinances
Section 30-1, Definitions, 30-8(b)(2), Special Permits in Single Family Residential
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Districts, and 30-10(d)(4), Number of Parking Stalls, concerning “Congregate Living
Facility”, as required by federal and state anti-discrimination and fair housing laws
and regulations. [12/06/13 @ 9:51 AM]

Creation of policy to require posting of materials of boards/commissions
COUNCILOR SANGIOLO requesting a discussion with the Planning Department
relative to creating a policy to require audio recordings of all meetings of boards and
commissions and posting of same to the City’s website, as well as posting of all
documentation that is reviewed by boards and commissions and/or by their
designated City staff member. [01/19/16 @ 2:35 PM]

Zoning amendment for special permits for attached dwellings

ALD. HESS-MAHAN proposing to amend and/or clarify definition and provisions for
granting a special permit for “attached dwellings” in the City of Newton Zoning
Ordinances, Chapter 30-1, 30-8(b)(13) and 30-9(b)(5). [05/25/13 @ 5:14 PM]

Zoning amendment to require special permit for major topographic changes
ALD. YATES, FISCHMAN, KALIS requesting that Chapter 30 be amended to require a
special permit for major topographic changes.]

Zoning amendment to clarify rules for retaining walls
ALD. ALBRIGHT requesting to amend Chapter 30, City of Newton Zoning Ordinances,
to clarify rules relative to retaining walls.

Zoning amendment to allow payments-in-lieu of parking spaces: special permits
ALD. DANBERG, MANSFIELD, VANCE AND HESS-MAHAN requesting an amendment
to §30-19 to allow payments-in-lieu of providing required off-street parking spaces
when parking spaces are waived as part of a special permit application.

[09/09/09 @ 3:53 PM]

Zoning amendment to clarify parking requirements for colleges and universities
ALD. BAKER, FULLER, SCHNIPPER, SHAPIRO, FISCHMAN, YATES AND DANBERG
recommending discussion of possible amendments to Section 30-19 of the City of
Newton Ordinances to clarify parking requirements applicable to colleges and
universities.

Discussion of The Smart Growth Zoning Overlay District Act in Newton

HIS HONOR THE MAYOR requesting discussion of The Smart Growth Zoning Overlay
District Act M.G.L. Chapter 40R and its potential application in Newton.

[04/24/15 @ 2:38 PM]

Zoning amendment for Retail Overlay Districts around village centers

ALD. DANBERG, ALBRIGHT, HESS-MAHAN, JOHNSON requesting that Chapter 30 be
amended by adding a new Sec. 30-14 creating certain Retail Overlay Districts around
selected village centers in order to encourage vibrant pedestrian-oriented
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streetscapes which would allow certain uses at street level, including but not limited
to financial institutions, professional offices, and salons, by special permit only and
require minimum transparency standards for street-level windows for all
commercial uses within the proposed overlay districts.

Discussion of Metropolitan Area Planning Council’s Wells Avenue Market Study
THE NEWTON-NEEDHAM CHAMBER OF COMMERCE requesting a discussion of the
Metropolitan Area Planning Council’s 2015 Wells Avenue Market Study.

[07/06/15 @ 5:34 PM]

Discussion to consider mix of uses at Wells Avenue Office Park

ALD. CROSSLEY, JOHNSON, LEARY, HESS-MAHAN, DANBERG, ALBRIGHT AND BLAZAR
requesting a discussion with the Planning Department to consider the mix of uses in
the Wells Avenue Office Park, with and without a second egress to the site, pursuant
to the recent MAPC study recommending a strategic introduction of retail and
restaurant uses to attract and sustain healthy commercial uses, and some number of
residential units sufficient to support an economically viable and vibrant mixed use
environment. [04/13/15 @ 2:46 PM]

Referred to Finance and Appropriate Committees
Submittal by the Mayor of the FY17 Capital Improvement Plan
HIS HONOR THE MAYOR submitting the FY 2017-FY 2021 Capital Improvement Plan
pursuant to section 5-3 of the Newton City Charter. [10/01/15 @ 1:53 PM]

Referred to Zoning & Planning, Land Use and Finance Committees

#273-12

#257-12

#195-15(3)

Request to restructure and increase of fees for various permits

ALD. CROSSLEY & HESS-MAHAN requesting a restructuring and increase in fees for
permits charged by the Inspectional Services Department and fees charged by the
Planning Department and City Clerk to assure that fees are both sufficient to fund
related services provided and simple to administer. [09/10/12 @ 1:17 PM]
Finance and Land Use voted NAN

Referred to Finance and Appropriate Committees
Review of fees in Chapter 17 and Chapter 20
RECODIFICATION COMMITTEE recommending (1) review of the Fees, Civil Fines/Non-
Criminal Disposition contained in Chapter 17 LICENSING AND PERMITS GENERALLY
and Chapter 20 CIVIL FINES/NON-CRIMINAL DISPOSITION CIVIL FINES to ensure they
are in accordance with what is being charged and (2) review of the acceptance of G.L.
c. 40 §22F, accepted on July 9, 2001, which allows certain municipal boards and
officers to fix reasonable fees for the issuance of certain licenses, permits, or
certificates. Finance voted NAN

Request to acquire land at 300 Hammond Pond Parkway
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ALD. ALBRIGHT, BAKER, BLAZAR, BROUSAL-GLASER, CICCONE, COTE, CROSSLEY,
DANBERG, FULLER, GENTILE, HESS-MAHAN, JOHNSON, KALIS, LAPPIN, LEARY,
LAREDO, LENNON, LIPOF, NORTON, RICE, SANGIOLO, SCHWARTZ, AND YATES
requesting that, in order to preserve the conservation and recreation values of the
land, and to protect existing adjacent public open spaces, the Board of Aldermen
vote to acquire for the City of Newton either the undeveloped portion of the land at
300 Hammond Pond Parkway or a conservation restriction on such land.

[10/23/15 @ 2:55 PM]

Request for rezoning in Newton Centre

NATASHA STALLER et al. requesting a revision to the zoning District boundary Lines
so as to transfer from Multi-Residence 1 District to a Single Residence 3 District the
following properties:

Assessors’ parcels SBL nos. 61-037-0004 through 61-037-0013; 61-042-0007 through
61-042-0023; 65-019-0001; 65-019-0007 through 65-019-0012; 65-019-0014
through 65-019-0022; 65-019-0009A; 65-019-0017B and 65-019-0022A. Also
requesting transfer from a Single Residence 2 District to a Single Residence 3 District
SBL no. 65-019-0015A.

Respectfully Submitted,

Ted Hess-Mahan, Chair



#266-14
| #266-14 DRAFT FOR DISCUSSION (2/4/2016)2/22/16

DIVISION 2. DEMOLITION DELAY
Sec. 22-50. Demolition of historically significant buildings or structures.

(@) Intent and Purposes. This section is adopted in furtherance of the policy set forth in the Newton
Comprehensive Plan to assure the preservation and enhancement of the City of Newton's historical and
cultural heritage by preserving, rehabilitating or restoring whenever possible, buildings or structures which
have distinctive architectural features or historical associations that contribute to the historic fabric of the
City.

(b) Definitions. For the purposes of this section, the following words and phrases have the following
meanings:

Commission: The Newton Historical Commission, or if the regulated building or structure is in a local
historic district established pursuant to G.L. c. 40C, the local historic district commission.

Commission staff: The person(s) regularly providing staff services for the commission whom the
commission has designated commission staff for the purposes of this ordinance.

Commissioner: The commissioner of inspectional services.
Application: An application to the commissioner for a demolition permit as defined by this ordinance.

Demolition permit: Any permit issued by the commissioner which is required by the State Building Code
and which authorizes the total or partial demolition of a building or structure (excluding interior demolition)
regardless of whether such permit is called a demolition permit, alteration permit, building permit, etc.

Total demolition: The pulling down, razing or destruction of the entire portion of a building or structure
which is above ground regardless of whether another building or structure is constructed within the original
footprint of the destroyed building or structure.

Partial demolition: The pulling down, destruction or removal of a substantial portion of the exterior of a
building or structure or the removal of architectural elements which define or contribute to the historic
character of the structure.

(1) Items requiring review by the commission at a hearing. Partial demolition of any architecturally
significant features which would alter the massing of the existing structure including, but not
limited to the following items.

a) Additions or ells determined to be architecturally significant by commission or commission
staff.

b) Roofs, including flat roofs, determined to be architecturally significant by commission or
commission staff.

c) Porches determined to be architecturally significant by commission or commission staff, except
open decks, staircases, and entryways, which are excluded from review.

d) Removal or envelopment by subsequent additions of 50% or more of any single exterior wall
surface. Each wall is calculated by square footage individually.
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e) Demolition of any architectural detail determined to be architecturally significant by commission
or commission staff.

1) Brackets

ii) Crown molding

iii) Porch columns and railings
iv) Bay windows

v) Dormers

vi) Chimneys

(2) Items requiring review by the commission that may be reviewed and approved by commission staff
without a hearing if plans indicate

a) Removal or alteration of the roof structure.

b) Repair or replacement of existing and original historic porches with similar materials to match
existing..

c¢) Demolition or construction of additions or alterations not visible from a public way.

d) Removal or envelopment by subsequent additions of 50% to 100% of any single exterior
wall surface. Each wall is calculated by square footage.

(3) Items considered to be de minimis and requiring no commission or commission staff review:
a) Open porches and entryways consisting of only a set of stairs, an entrance platform and a roof
which are utilitarian in design or do not contribute to the architectural significance or

character of the building.

b) Demolition or construction of new additions which remove, alter, or envelop 50% or less
of a single exterior wall.

c) Removal or alteration of less than 50% of the roof structure

d) Normal maintenance of a building’s exterior, including, but not limited to repair or
replacement of roof surfaces, repair or replacement of gutters, and repair or replacement of
existing doors and windows, including casings and frames, repair or replacement of existing
exterior cladding (clapboards, shingles, masonry, etc.).

Historically significant building or structure: Any building or structure which is in whole or in part fifty
or more years old and which

(1) is in any federal or state historic district, or if in any local historic district, is not open to view from a
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public street, public park or public body of water; or

(2) is listed on or is within an area listed on the National Register of Historic Places or eligible for such
listing, or listed on or is within an area listed on the State Register of Historic Places, or eligible for
such listing; or

(3) has been determined by the commission or its designee to be a historically significant building after
a finding that it is:

a) importantly associated with one or more historic persons or events, or with the architectural,
cultural, political, economic or social history of the City of Newton, the Commonwealth of
Massachusetts or the United States of America: or

b) historically or architecturally important by reason of period, style, method of building
construction or association with a particular architect or builder, either by itself or in the context
of a group of buildings or structures; or

c) located within one hundred fifty (150) feet of the boundary line of any federal or local historic
district and contextually similar to the buildings or structures located in the adjacent federal or
local historic district.

Preferably preserved: An historically significant building or structure which the commission has
determined should be preserved, rather than totally or partially demolished, in accordance with the standards
set forth in subsection (c)(5) below.

(c) Procedure.

(1) No demolition permit for a building or structure which is in whole or in part fifty or more years old
shall be issued by the commissioner except in conformity with the provisions of this section, as well
as any other applicable law, statute, ordinance or regulation.

(2) If any applicant and the owner of the building or structure, if different from the applicant seeks to
demolish, in whole or in part, a building or structure which is in whole or in part fifty or more
years old, the owner of the building or structure shall file a demolition review application with the
commission for a determination as to whether the building or structure is historically significant
and shall provide the commission with the following information:

a) a site plan or a copy of that portion of the tax assessor’s map which shows the building or
structure to be demolished and the property on which it is located;

b) photographs of all existing facade elevations of the building or structure to be totally or
partially demolished;

c) a description of the proposed plans for demolition and the reason(s) therefore.

(3) Within fifteen (15) days after the commission's receipt of a demolition review application, the
commission shall make a determination as to whether the building is or is not historically
significant and shall notify, in writing, the commissioner and the applicant of this determination.
The commission may delegate the determination that a building or structure is historically
significant to commission staff or to a designated commission member. In the event that the
commission delegates the determination to the commission staff or to a designated commission
member, the commission shall adopt criteria to be followed by the staff or the member in making
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this determination.

A determination that a building or structure is or is not historically significant made by the
commission staff or a designated commission member may be appealed to the full commission by
filing a notice of appeal with the commission not later than fifteen (15) days after the written notice
that the building or structure is or is not historically significant has been filed with the
commissioner. Filing the appeal of the determination shall not stay the effect of such determination.
Following a hearing before the commission, which may, but is not required to be conducted in
conjunction with the hearing on whether the building or structure is preferably preserved, the
commission shall affirm or reverse the determination and file notice of such determination with the
commissioner. If the appeal of the determination is made independent of the preferably preserved
hearing, the commission shall follow the same procedure for such hearing as that set forth in
subsection (c)(5) below. If the commission fails to conduct a hearing on the appeal of said
determination or fails to rule on the appeal within forty-five (45) days from the filing of the appeal,
the determination that a building or structure is or is not historically significant shall remain
unchanged, and the commissioner shall not issue a demolition permit until the procedural
requirements of subsection (c)(5) below have been satisfied.

(4) No demolition permit shall be issued by the commissioner for a building or structure determined to
be historically significant until the procedural requirements of subsection (c)(5) of this ordinance
have been satisfied. The commissioner may grant the demolition permit if the commissioner:

a) does not receive written notice within forty-five (45) days after the commission's receipt of a
demolition permit application that the building or structure is historically significant; or

b) receives written notice from the commission that the building either is not historically significant,
or is historically significant, but clearly would not be deemed preferably preserved by the
commission.

(5) When a building or structure is determined to be historically significant, the commission
shall hold a public hearing to determine whether the building or structure, or the portion
of the building or structure to be demolished, is preferably preserved. The applicant shall
provide the commission with the following information for this determination:

a) in the case of partial demolition involving alteration(s) or addition(s) to a building or structure, (i)
proposed plans and elevation drawings for the affected portion of the building or structure; and
(ii) a plot plan of the property, if the same is required to obtain a permit under the State
Building Code for the proposed alteration(s) or addition(s); and

b) if the site of the building or structure to be demolished is to be redeveloped, plans showing the
use or development of the site after demolition together with a statement identifying all zoning
variances and/or special permits which may be required in order to implement the proposed use
or development.

The date the commission receives all the above information shall be stamped on the information
received and shall be considered the submission date. Following public notice as set forth in
subsection (c)(8) of this ordinance, the commission shall hold a public hearing within forty-five
(45) days of the submission date to determine whether the building or structure should be
preferably preserved, based on the criteria set forth in this paragraph. If the commission finds
that the demolition proposed in the application would result in the demolition of a historically
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significant building or structure whose loss would be detrimental to the historical or
architectural heritage or resources of the City of Newton, then the commission shall find that
the building or structure should be preferably preserved.

(6) Upon a determination that the building or structure which is the subject of an application for a
demolition permit is preferably preserved, the commission shall give written notice of the
determination to the commissioner. A copy of the commission's determination shall also be sent to
the applicant for the demolition permit and to the owner of the building or structure if different from
the applicant.

a) For a building or structure listed in the National Register of Historic Places or determined
eligible for listing in the National Register of Historic Places by the Massachusetts Historical
Commission no demolition permit shall be issued for a total demolition or a partial
demolition of a building or structure until eighteen (18) months after the date of such
determination by the commission, unless the commission informs the commissioner prior to
the expiration of such eighteen (18) month period that the commission is satisfied that the
applicant for the demolition permit and the owner of the building or structure, if different
from the applicant, has:

i) made a bona fide, reasonable and unsuccessful effort to locate a purchaser for the building or
structure who is willing to preserve, rehabilitate or restore the building or structure; or,

ii) has agreed to accept a demolition permit on specified conditions approved by the
commission.

iii) If the specified conditions involve approved plans and elevations, then no demolition
permit shall be issued by the commissioner unless the applicant provides, as part of his
application for a demolition permit, a complete set of plans and elevation drawings which
have been signed and stamped by the commission or commission staff.

iv) The applicant shall have two (2) years from the date of the expiration of the eighteen (18)
month period in which to apply for and obtain a demolition permit. No demolition permit
shall be issued for such building or structure after the expiration of this two (2) year
period, unless the procedural requirements of subsection (c)(5) hereof have been
satisfied.

#v) In order to encourage applications that preserve, restore, reuse, or rehabilitate historic
buildings and structures, no application for a total demolition of a building or structure
which has been unfavorably and finally acted upon by the commission shall be acted
favorably upon within four months after the date of final unfavorable action unless the
said commission finds

(a) by a vote of two-thirds (2/3) of those members present, substantial and material
changes in said resubmitted application; or,

(b) by a majority vote of those members present, that the resubmitted application
proposes to preserve the building or structure.

vi) Due notice shall be given to parties in interest of the time and place of the proceedings
when the resubmitted application will be considered.
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b) For all other buildings and structures not covered under section (6)a) above, no demolition
permit shall be issued for a total demolition or a partial demolition of a building or structure
found preferably preserved until one (1) year after the date of such determination by the
commission, unless the commission informs the commissioner prior to the expiration of such
one (1) year period that the commission is satisfied that the applicant for the demolition
permit and the owner of the building or structure, if different from the applicant, has:

i) made a bona fide, reasonable and unsuccessful effort to locate a purchaser for the building
or structure who is willing to preserve, rehabilitate or restore the building or structure; or,

ii) agreed to accept a demolition permit on specified conditions approved by the commission.

iii) If the specified conditions involve approved plans and elevations, then no demolition
permit shall be issued by the commissioner unless the applicant provides, as part of his
application for a demolition permit, a complete set of plans and elevation drawings which
have been signed and stamped by the commission or commission staff.

iv) The applicant shall have two (2) years from the date of the expiration of the one (1) year
period in which to apply for and obtain a demolition permit. No demolition permit shall
be issued for such building or structure after the expiration of this two (2) year period,
unless the procedural requirements of subsection (c)(5) hereof have been satisfied.

#v) In order to encourage applications that preserve, restore, reuse, or rehabilitate historic
buildings and structures, no application for a total demolition of a building or structure
which has been unfavorably and finally acted upon by the commission shall be acted
favorably upon within four months after the date of final unfavorable action unless the
said commission finds

(a) by a vote of two-thirds (2/3) of those members present, substantial and material
changes in said resubmitted application; or,

(b) by a majority vote of those members present, that the resubmitted application
proposes to preserve the building or structure.

vi) Due notice shall be given to parties in interest of the time and place of the proceedings
when the resubmitted application will be considered.

(7) _In the event a transfer of legal or beneficial ownership of a preferably preserved property occurs
during the applicable demolition delay period, the full applicable demolition delay period will
restart from the date of the transfer of ownership.

(8) In the event a transfer of legal or beneficial ownership of a preferably preserved property occurs
after the applicable demolition delay period expires but prior to the issuance of a demolition
permit, no demolition permit shall issue until the new owner complies with the procedures set
forth in section 22-50(c)(5).

| (#9) Upon a determination by the commission that a building or structure is not preferably preserved or
upon the commission's failure to make any determination within forty-five (45) days of the
submission date, the commissioner may grant a demolition permit for the building or structure.
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(810) Public notice of commission hearings shall provide the date, place and time of the hearing and the
addresses of the properties to be considered at the hearing. Public notice shall include, at a
minimum, posting with the city clerk and notification to the director of planning and development,
to the applicant, to the owners of all abutting property and to other property owners deemed by the
commission to be materially affected.

(911) If the applicant is someone other than the owner or his designated agent a demolition review
application cannot be filed until the commission receives written authorization from the owner
that the applicant may apply for changes to their property.

(d) Emergency Demolition. If a building or structure poses an immediate threat to public health or safety
due to its deteriorated condition, the owner of such building or structure may request issuance of an
emergency demolition permit from the commissioner. As soon as practicable after the receipt of such
request, the commissioner shall arrange to have the property inspected by a board consisting of himself or
his designee; the city engineer or his designee; the fire chief or his designee; the chairman of the
commission or his designee; and one (1) disinterested person chosen by the commissioner. After inspection
of the building or structure and consultation with the other members of the board, the commissioner shall
determine whether the condition of the building or structure represents a serious and imminent threat to
public health and safety and whether there is any reasonable alternative to the immediate demolition of the
building or structure which would protect public health and safety. If the commissioner finds that the
condition of the building or structure poses a serious and imminent threat to public health and safety and that
there is no reasonable alternative to the immediate demolition of the building or structure, then the
commissioner may issue an emergency demolition permit to the owner of the building or structure.
Whenever the commissioner issues an emergency demolition permit under the provisions of this section of
the ordinance, he shall prepare a written report describing the demolition of the building or structure and the
basis of his decision to issue an emergency permit with the commission. Nothing in this section shall be
inconsistent with the procedures for the demolition and/or securing of buildings and structures established
by M.G.L. c. 143, sections 6-10.

In the event that a board of survey is convened under the provisions of M.G.L. c. 143, section 8 with
regard to any historically significant building or structure, the commissioner shall request the chairman of
the commission or his designee to accompany the board during its inspection. A copy of the written report
prepared as a result of such inspection shall be filed with the commission.

(e) Non-Compliance. Anyone who demolishes a historically significant building or structure without first
obtaining and complying fully with the provisions of a demolition permit issued in accordance with this
section shall be subject to a fine of not more than three hundred dollars ($300.00) for each day of violation
of this ordinance.

In addition, unless a demolition permit issued in accordance with this section was obtained and unless
such permit was fully complied with, including full compliance with plans and elevation drawings signed
and stamped by the commission, the commissioner may elect to (1) issue a stop work order halting all
work on the building or structure until the commission notifies the commissioner in writing that the
applicant has appeared before the commission to address such noncompliance, and the commission has
accepted the applicant’s plans to remediate such noncompliance; (2) refuse to issue any certificates of
occupancy, temporary or final, until any noncompliance has been remediated; and/or (3) refuse to issue a
permit required by the State Building Code pertaining to any property on which an historically significant
building or structure has been demolished for a period of two (2) years from the date of demolition,
provided that this provision shall not prevent the commissioner from issuing any permit required to insure
the safety of persons and property.”
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The commission may, upon application to and determination by the commission that reuse of the property
in accordance with building plans prepared by the owner and submitted to the commission and all relevant
agencies will substantially benefit the neighborhood and provide compensation for the loss of the historic
elements of the property either through reconstruction of the lost historic elements or significant
enhancement of the remaining historic elements of the site or the surrounding neighborhood, waive the fine,
in whole or in part, and/or the ban on issuance of a building permit in order to allow the issuance of a
building permit for construction or reconstruction of a building or structure approved by the commission.
An owner receiving a waiver of the fine and/or ban on issuance of a building permit under this provision
shall execute a binding agreement enforceable against all heirs, assigns and successors in interest with the
commission to insure that any reuse of the site undertaken during the two-year ban shall be implemented in
accordance with the plans, terms, and conditions approved by the commission. Any reuse of the site
undertaken during the two-year ban which fails to comply with the terms of the commission's approval
granted under this provision shall also permit reinstitution of the fine for non-compliance with this
ordinance.

(f) Securing Historically Significant Buildings and Structures. If, following an application for a
demolition permit, a building or structure has been determined to be historically significant, and the building
or structure is subsequently destroyed by fire or other cause before any determination is made by the
commission as to whether the building or structure is preferably preserved, a rebuttable presumption shall
arise that the owner voluntarily demolished the building or structure without obtaining a demolition permit
in accordance with the provisions of this ordinance. In such cases, the commissioner shall not issue any
permit required under the State Building Code pertaining to the property on which the historically
significant building or structure was located (except as necessary to secure public safety or health) for a
period of two (2) years from the date of destruction of the building or structure, unless the owner can
provide evidence satisfactory to the commissioner that he took reasonable steps to secure the building or
structure against fire or other loss or that the cause of the destruction was not otherwise due to the owner's
negligence.

(9) Securing Preferably Preserved Buildings and Structures. If during the period of demolition delay for
a building or structure determined to be preferably preserved, such building or structure is destroyed through
fire or other cause, the commissioner shall not issue any permit required under the State Building Code
pertaining to the property on which the preferably preserved building or structure was located (except as
necessary to secure public safety or health) until the end of the period of demolition delay, unless the owner
can provide evidence to the commission that he took reasonable steps to secure the building or structure
against fire or other loss or that the cause of the destruction was not otherwise due to the owner's negligence.

(h) Buildings and Structures located in Local Historic Districts. The provisions of this ordinance shall
not apply to any building or structure located in a local historic district established pursuant to M.G.L. c.
40C and subject to regulation by the local historic district commission under the provisions of Sec. 22-40 of
the Revised Ordinances.

(i) Severability. In case any section, paragraph, or part of this section is declared invalid or
unconstitutional by any court of competent jurisdiction, every other section, paragraph, or part of this
ordinance shall continue in full force and effect.

(j) Enforcement. The commission is authorized to institute any and all actions and proceedings, in law or

in equity, in any court of competent jurisdiction, as it deems necessary and appropriate to obtain compliance
with the requirements of this section.

(k) Applicability.
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(1) Notwithstanding the foregoing, this section shall not apply and a demolition permit shall
be issued for the reconstruction substantially similar in exterior design of a building
structure or exterior architectural feature damaged or destroyed by fire, storm, or other
disaster, provided such reconstruction is begun within six (6) months thereafter and is
carried forward with due diligence. This exception shall be limited to reconstruction of
only that portion of the building or structure damaged by such catastrophic event.

(2) This subsection shall not apply to buildings or structures which have been designated as
landmarks pursuant to Sec. 22-60 of the revised ordinances.
(Ord. No. S-230, 12-1-86; Ord. No. S-315, 6-20-88; Ord. No. T-252, 12-7-92; Ord. No. U-19, 6-20-94; Ord.
No. V-98, 12-16-96; Ord. No. V-99, 12-16-96; Ord. No. X-205, 5-1-06; Ord. No. Z-22, 04-22-08; Ord. No.
Z-76, 02-07-11; Ord. No. Z-85, 04-20-11)
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Karyn Dean

From: Laurance Lee <llee@rfl-law.com>

Sent: Tuesday, March 08, 2016 5:10 PM

To: Marie M. Lawlor; Theodore M. Hess Mahan
Cc: Karyn Dean; James Freas; Victoria Danberg
Subject: Re: Nontransferability/Demolition Delay
Attachments: 2-18-16 266-14 Demo Delay redline.docx
Hello All:

I think Marie and | are on the same wavelength in bringing up similar concerns over the proposed changes to the ordinance.

Before | discuss the changes to the ordinance, | want to respectfully offer to the Committee a perspective to consider. As my office
represents many elderly clients through our Elder and Disability Law practice, we are keenly aware of the issues and challenges our
clients face particularly when they need to sell their homes to pay for their care.

Often times, our clients are “land rich and cash poor” and are required to sell their homes to pay for care. My understanding of the
intent for change is to slow down the pace of demolition of historically significant homes, however, there is a very real unintended
consequence of adversely affecting value (price) of the homes due to increased carrying costs from a lengthened demolition delay
period. Many homes owned by elderly folks are plagued with substantial deferred maintenance resulting in a limited buyer pool
comprising mostly of developers rather than end-users who do not have the resources (financial, time, access to labor, or otherwise.)
to repair and/or restore the property. A lengthened carrying period will cause a diminution of value of a property by tens of thousands
of dollars (or more) that could otherwise be used for care, which, for example, could translate to month(s) or more in assisted living or
nursing home.

Often times when an elderly client HAS to sell he or she needs to do so quickly (for example: he or she may already be in a nursing
home and bills are mounting). In which case often times those buyers that fit such a profile are developers who can offer cash and
quick closing without much consideration of the condition of the property. | worry that with the change in the ordinance the intended
goal of preserving homes may not be achieved while the unintended consequence of hurting elderly homeowners is realized. 1,
therefore, urge the Committee to seriously consider the unintended consequences this change may cause.

With that said, | have made a change to the proposal to limit the application of the rule to the "...sale of a preferably preserved
property to a bona fide third-party purchaser for value...”. The change does not address the concerns stated above
but does deal with transfers that often take place due to estate planning, inheritance, transfers into
trusts, transfers between co-owners, or transfers by operation of law (such as death of a joint owner
and interest vests in the survivor), etc. | believe the limited scope negates the need to provide
exclusions from the rule, however, the question then becomes whether the use of “bona fide third-
party purchaser for value”, without more, is sufficiently clear or whether further explanation is

required. Even if more defined, | believe we should provide an administrative mechanism/relief to deal with the interpretation of
the rule in the event an uncontemplated circumstance arises.

I highlighted Paragraph 8 in the draft because, unless | am reading it incorrectly, | believe this allows the Commission a second bite of
the apple and unfairly subjects the petitioner in having the go through the same process again. Looking at it holistically at the point in
time at which this section would apply the subject property’s historical significance would have already been determined through a
previously held public hearing (hence the application of the one-year delay), and it would be an undue burden not only for the
homeowner but also for the Commission in re-hearing the petition especially given their recent heavy agendas.

I'll be more than happy to discuss this matter more over the phone, and if needed, at the next ZAP meeting.

Respectfully submitted,
Laurance

Laurance S.L. Lee
Attorney
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ROSENBERG, FREEDMAN & LEE LLP

246 Walnut Street - Suite 201
Newton, Massachusetts 02460
T: 617-964-7000 x30

F: 617-964-4025

Email: llee@rfl-law.com

Firm web site: www.rfl-law.com

Send files securely:
https://securesend.rfl-law.com/filedrop/llee @rfl-law.com

B% please consider the environment before printing this email

STATEMENT OF CONFIDENTIALITY
This e-mail, including any attached files, may contain confidential and privileged information for the sole use of the intended recipient(s). Any review,
use, distribution or disclosure by others is strictly prohibited. If you are not the intended recipient (or authorized to receive information for the
recipient), please contact the sender by reply e-mail and delete all copies of this message. Thank you.

From: "Marie M. Lawlor" <mlawlor@newtonma.gov>

Date: Monday, March 7, 2016 at 10:42 AM

To: Ted Hess-Mahan <thessmahan@newtonma.gov>

Cc: Karyn Dean <kdean@newtonma.gov>, James Freas <jfreas@newtonma.gov>, Victoria Danberg
<vdanberg@gmail.com>, llee <llee@rfl-law.com>

Subject: RE: Nontransferability/Demolition Delay

Hi All,

If you remember, | brought up the issue of transfer though inheritance or trust at the last ZAP meeting for the
committee to consider. At that time, the committee did not want to make any such exceptions in the ordinance. |then
mentioned that the exceptions in those instances could possibly also be made by Commission policy, but of course that
would be up to the Commission if it was not in the ordinance.

Retroactivity is not specifically addressed in the current language. Unlike a zoning amendment which is subject to 40A
(protecting building permits issued prior to date of advertisement), there is no explicit protection from retroactive
application of a local municipal ordinance change. For clarity the committee could, for example, consider language that
would make the amendment effective either to applications filed on or after date of passage, or a future date

certain. Or, the committee could consider language to clarify whether and if so at what point in the process the
amendments would apply to applications that were filed prior to its passage (for example, prior to a determination

of preferably preserved, or at some other defined point in the process.)

Marie

p.s. I'm attaching the current draft for Laurance. The redlined language is on page 6.

From: Theodore M. Hess Mahan

Sent: Friday, March 04, 2016 5:12 PM

To: Marie M. Lawlor

Cc: Karyn Dean; James Freas; Victoria Danberg; llee@rfl-law.com
Subject: Nontransferability/Demolition Delay
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Dear Marie:

Laurance Lee called me about the demolition delay non-transferability amendment. He had two issues:

1. The transfer of ownership could have an unintended negative impact on elders who transfer their interest
to an irrevocable trust for estate planning purposes. The same could apply to owners who have gone through
the application process and get a determoination then die and the property goes through probate. | want to

be ready with some sort of amendment that would give a carve out.

2. What is the effective date and is this retroactive? | am not sure whether that is addressed in the current
draft.

Would you please send the current draft to Laurance Lee so he can provide his comments in writing prior to
the meeting on March 14? His email address is llee@rfl-law.com.

Thanks. Please contact me if you have any questions.

Ted Hess-Mahan
Councilor-at-Large Ward 3
871 Watertown Street
Newton, MA 02465

(508) 847-4855
thessmahan@newtonma.gov

When responding, please be aware that the Secretary of the Commonwealth of Massachusetts has
determined that email may be considered a public record, and therefore cannot be kept confidential.

"Sunlight is said to be the best disinfectant." --Louis D. Brandeis

When responding, please be aware that the Massachusetts Secretary of State has determined that most email is public record and
therefore cannot be kept confidential.
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b) For all other buildings and structures not covered under section (6)a) above, no demolition
permit shall be issued for a total demolition or a partial demolition of a building or structure
found preferably preserved until one (1) year after the date of such determination by the
commission, unless the commission informs the commissioner prior to the expiration of such
one (1) year period that the commission is satisfied that the applicant for the demolition
permit and the owner of the building or structure, if different from the applicant, has:

i) made a bona fide, reasonable and unsuccessful effort to locate a purchaser for the building
or structure who is willing to preserve, rehabilitate or restore the building or structure; or,

ii) agreed to accept a demolition permit on specified conditions approved by the commission.

iii) If the specified conditions involve approved plans and elevations, then no demolition
permit shall be issued by the commissioner unless the applicant provides, as part of his
application for a demolition permit, a complete set of plans and elevation drawings which
have been signed and stamped by the commission or commission staff.

iv) The applicant shall have two (2) years from the date of the expiration of the one (1) year
period in which to apply for and obtain a demolition permit. No demolition permit shall
be issued for such building or structure after the expiration of this two (2) year period,
unless the procedural requirements of subsection (c)(5) hereof have been satisfied.

iv) In order to encourage applications that preserve, restore, reuse, or rehabilitate historic
buildings and structures, no application for a total demolition of a building or structure
which has been unfavorably and finally acted upon by the commission shall be acted
favorably upon within four months after the date of final unfavorable action unless the
said commission finds

(a) by a vote of two-thirds (2/3) of those members present, substantial and material
changes in said resubmitted application; or,

(b) by a majority vote of those members present, that the resubmitted application
proposes to preserve the building or structure.

vi) Due notice shall be given to parties in interest of the time and place of the proceedings
when the resubmitted application will be considered.

(7) In the event a transfer-of-legal-or-beneficial-ownershipsale of a preferably preserved property to a
bona fide third-party purchaser for value occurs ——during the applicable demolition delay period,
the full applicable demolition delay period will restart from the date of the transfer-of
oewnershiprecording of the deed at the appropriate Registry of Deeds or District of the Land Court, in
connection with such sale.

(8) In the event a sale ofa preferably preserved property toa bona flde thlrd party purchaser for
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