
CITY OF NEWTON 
 

IN BOARD OF ALDERMEN 
 

ZONING & PLANNING COMMITTEE REPORT 
 

MONDAY, FEBRUARY 25, 2013 
 
Present:  Ald. Johnson (Chairman), Lennon, Swiston, Sangiolo, Yates, Baker and Kalis 
Absent:  Ald. Danberg 
Also Present: Ald. Fischman and Linsky 
Others Present:  Candace Havens (Director, Planning & Development), James Freas (Chief Long 
Range Planner), Dori Zaleznik (Commissioner, Health & Human Services), Marie Lawlor 
(Assistant City Solicitor), Maura O’Keefe (Assistant City Solicitor), Alice Walkup (Senior 
Community Development Planner), Karyn Dean (Committee Clerk) 
Planning Board:  Joyce Moss (Chairman), Eunice Kim, Doug Sweet, Scott Wolf and David 
Banash 
 
#316-12(3) DEPARTMENT HEADS HAVENS, LOJEK AND ZALEZNIK requesting  
(#53-13) amendments to the City Zoning Ordinance, Chapter 30, Sections 30-11, 30-13, 

30-19 and 30-21 as needed to establish parameters regarding parking 
requirements and maximum number of seats consistent with the Sidewalk Café 
Ordinance. [01/30/13 @ 5:15 PM] 

ACTION: PUBLIC HEARING CLOSED; HELD 6-0 (Ald. Baker not voting) 
 

NOTE:  Candace Havens, Director of Planning & Development addressed the Committee and 
the Planning & Development Board.  She reviewed the proposed changes as detailed in the 
Planning Memo dated February 22, 2013 that was provided with the agenda in the Friday packet.  
The memo can also be found online on the Zoning & Planning Committee page.  The proposed 
changes can be seen in the redlined versions of the sidewalk café ordinance and zoning 
ordinance as it pertains to this item that are attached to this report.  
 
Ald. Johnson then opened the public hearing.  There were no speakers and so the public hearing 
was closed. 
 
Planning Board Questions and Comments 
Joyce Moss thought that if there was enough space, the number of allowable seats should not be 
limited to eight.  She also asked for clarification on the need for a special permit with extra seats.  
Ms. Havens explained that if an establishment is considered legal by conforming use or by 
special permit, and is adjacent to a sidewalk, it is entitled to have up to 8 seats (or 10% of their 
indoor seats) on a sidewalk without triggering a parking requirement or a special permit.  The 
reference to this is in Chapter 30, Section 13. David Banash wondered if the permit could be 
rescinded if a particular site did not work out as planned.  Ms. Havens said that Health Inspectors 
go to restaurants routinely to check on compliance for other matters.  If they were to see a 
situation that was not in compliance that would be brought to the attention of the Commissioner 
and appropriate action would be taken.  Doug Sweet would like 4 feet of unobstructed space on a 
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sidewalk as a minimum requirement. His experience as a visually impaired person has been 
difficult with sidewalk cafés.  He would also like to require businesses to move the tables and 
chairs inside when they are not being used.  Scott Wolf wanted the standards to be updated to 
reflect any changes that will be made.   
 
Working Session 
The Committee reconvened for a working session as the Planning Board deliberated.  
 

 There was concern about the reference to the widening of a sidewalk to make room for a 
sidewalk café.  The draft ordinance does not include this, but the permit application does 
mention it.  It simply refers applicants to the DPW for more information.  Ms. Havens 
explained that while DPW does have the authority to widen a sidewalk, it has to be 
looked at contextually. The Planning Department believes it would be best to look at 
more village-based plans to see where sidewalk widenings might be appropriate in 
advance.  This would be separate from the sidewalk café ordinance and would require a 
process that includes Traffic Council, and other criteria, to determine the best places for 
that to happen.  Some Committee members felt this would be a project that few, if any, 
business owners would be interested in.  It would be a significant commitment of time 
and resources for having only 8 or so seats.  It was decided that the reference to the 
sidewalk widening would be deleted from the application. 

 
 There was also concern about restaurants near residential areas and the ability of the 

administrative body to have the authority to put certain conditions on their permits in a 
site-specific manner, if necessary.  In addition, there was sentiment that if any problems 
did occur with a particular business, the Commissioner upon hearing complaints from the 
public or seeing problems through their own inspectors will have the ability to revoke the 
permit if the problems were not remedied. 

 
 The Committee discussed the usefulness of barriers around the sidewalks cafes such as 

roping, fencing or planters. The guidelines for extension of premises when alcohol is 
being served does require some sort of delineation of the area.  If alcohol is not being 
served, the current draft does not require this.  There are many locations wherein fencing 
would not work due to constraints with space.  A concern for visually impaired 
pedestrians was expressed.  It was suggested that the requirement for some sort of barrier, 
and what that barrier should be, could be a site specific decision. 

 
 The other main concern was width of passageway on sidewalks making passage safe for 

all pedestrians with particular attention to those with disabilities. The draft ordinance is 
requiring 4 feet of clear passage.  Perhaps mention could be made that business owners 
have the responsibility of keeping the furniture in the approved zone and be aware of it 
being pushed into the sidewalk by patrons.  There was also a suggestion that the furniture 
be brought inside when it is not in use. 
 

 The issue of posting or mailing notifications of pending applications was also discussed.  
In the case of an alcohol license, the immediate abutter is notified.  There was concern 
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because the immediate abutter may be another business, but the next one or two over may 
be residences.  Added to the draft ordinance was the requirement that a placard be posted 
on the property that announces an application is under consideration for a sidewalk café.  
There was agreement in Committee that notification should be mailed to residential 
abutters within 300 feet as well as posting a placard. 

 
Fees/Fines 
Ms. Havens reported that the Finance Committee approved the suggested fees of $100 for the 
first application and $50 for renewals.  They also created a new docket item to approve fines for 
non-compliance and they asked the Zoning and Planning Committee for a recommendation.  The 
Committee agreed that $100 a day was appropriate as that was the recommendation from the 
Planning Department.  The new docket item will go before Finance Committee at their next 
possible meeting. 

 
The Planning and Development Board finished their deliberations and re-joined the Committee.  
The Chair reported that the P&D Board voted unanimously in favor of the proposed changes.  
Their report is attached. 
 
The Committee voted to hold this item.  They will review the ordinance with the suggested 
changes at the next regularly scheduled meeting. 

 
 
 Respectfully Submitted,  
 

     Marcia T. Johnson, Chairman 
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             CITY OF NEWTON, MASSACHUSETTS 
                   Planning and Development Board 

 

 
March 1, 2013 
 

The Honorable Marcia Johnson 

Chair, Zoning and Planning Committee 

Members, Zoning and Planning Committee 

City of Newton 

1000 Commonwealth Avenue 

Newton, MA 02459 
 

Dear Alderman Johnson and Members of the Zoning and Planning Committee: 
 

This letter documents the voting action of the Planning and Development Board 

(P&D Board) and an advisory opinion the members developed on February 25, 

2013.  
 

The P&D Board members present voted unanimously to support the amendments 

within docketed item #316-12(3) - Candace Havens, Director of Planning & 

Development; John Lojek, Commissioner of Inspectional Services; and Dori 

Zaleznik, Commissioner of Health and Human Services, requesting to amend 

Sections 30-11(a)(9); 30-11(d)(9); 30-13(c)(11); and 30-13 (e)(12) to clarify that 

outdoor sidewalk seats permitted under the Sidewalk Café Ordinance shall not 

count against the 50 seat maximum number allowed by right for restaurants in 

Business and Mixed Use Districts and shall not trigger the need for a special 

permit; to amend Section 30-19(d)(13) to modify or eliminate the requirement of 

one parking stall for each (3) three seats of a restaurant for additional outdoor 

sidewalk seats permitted under the Sidewalk Café Ordinance; to amend Section 

30-21 to clarify that additional outdoor sidewalk seats permitted under the 

Sidewalk Café Ordinance shall not increase the non-conformity of nor constitute 

an extension of use of a lawful pre-existing non-conforming restaurant in any 

district. 

 

In discussing the items, several issues arose that P&D Board members feel 

warrant attention.    

 Width of passageway – We feel strongly that the minimum width 

required should be four feet of clearance, rather than three feet.  

 Flexibility – P&D Board members believe that attention to context needs 

to be built into licensing procedures to allow for unique situations in 

which a standard, as written, may not be adequate to address the issue 

under consideration.  For example: 

o Even though our board agrees that a four-foot wide passageway 

should be required, we feel there may be spaces with minor 

deviations that would argue for a more nuanced approach.  If, say, 

the passageway width for 95% of the restaurant frontage is four 

feet, but for 5% of it the clearance is limited to three feet, ten 
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inches, relevant staff should be able to allow for a reduced path of travel for that small 

amount of space. 

o Or, perhaps there is an unusual sidewalk layout which may allow for a different 

configuration of tables and chairs on the sidewalk.  An example is a sidewalk that 

dead ends, which would not require the same passageway width since you do not have 

to walk around it, and therefore could allow for a layout of tables and chairs that fills 

the sidewalk space from the restaurant to the curb.  

o Following from the concept of a context-appropriate layout, there might be a 

restaurant that could easily accommodate ten seats on the sidewalk. The license review 

should allow some degree of flexibility in case the eight chair limit (or 10% of the 

total seating capacity) could be slightly exceeded with minimal negative impacts on 

the community. 

o Finally, context is especially appropriate for restaurants in primarily residential areas. 

While we believe that enforcement of the noise ordinance will address such concerns, 

we also think that each restaurant’s annual alcohol license hearing can provide a forum 

for public feedback on the compatibility of sidewalk café seating in residential areas.    

 Seating Area Barriers – P&D Board members also believe that barriers surrounding the 

seating area must be substantial, such as a fence enclosure or a structure with low-to-the 

ground bars that can be felt by the cane of individuals who have visual impairments. A rope is 

not sufficient in providing warning to someone with low vision that there is seating on the 

sidewalk.  For establishments that do not serve alcohol and therefore do not need full 

enclosures, we recommend the use of fences or similar barriers that would be placed at either 

end of the seating area, providing warning to pedestrians walking parallel to the restaurant that 

there is an outdoor seating area.  

 Café Furniture Storage – During those periods when the sidewalk café furniture is not being 

used regularly, the outdoor furniture should not be stored on the sidewalk, because doing so 

would create another hazard for pedestrians with low vision.  

 

Respectfully submitted on behalf of the Planning & Development Board, 
 

 
Joyce Moss, AICP  

Chairman 

 

Cc: Planning & Development Board 

Candace Havens, Director of Planning & Development 
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