
 
 

CITY OF NEWTON 
 

IN BOARD OF ALDERMEN 
 

ZONING & PLANNING COMMITTEE REPORT 
 

MONDAY DECEMBER 12, 2011 
 
Present: Ald. Johnson, Yates, Baker, Swiston, Shapiro, Sangiolo, Lappin 
Abset: Ald. Lennon 
Also Present:  Ald. Crossley, Hess-Mahan, Gentile 
City Staff:  Seth Zeren (Zoning Code Official), Candace Havens (Director of Planning 
and Development), Jen Molinsky (Chief Planner for Long Term Planning), Marie Lawlor 
(Assistant City Solicitor), Rebecca Smith (Committee Clerk) 
 
ITEMS SCHEDULED FOR DISCUSSION: 
Appointment by His Honor the Mayor: 
#389-11 JANE SENDER, 47 Kingswood Road, Auburndale, appointed as a 

member of the Conservation Commission for a term of office to expire 
December 31, 2014 (60 days 1/20/12). [11/14/11 @ 1:22PM] 

ACTION: APPROVED 7-0 
 
NOTE:          Jane Sender joined the committee to discuss her appointment.   
Ms. Sender has been an associate member of the Commission since 2009 and is now 
being appointed as a full voting member.  She has strong interest in conservation land and 
expressed her desire for the city to step up a little bit with funding for such land. We need 
to ramp up our level of activity with such land.  Ald. Yates inquired about the 
Quinobequin trails, which Ms. Sender stated it is a sensitive topic which the Commission 
will have to look in to.  Ald. Sangiolo moved approval of this appointment.  
 
Appointment by His Honor the Mayor: 
#390-11 WILLIAM MCLAUGHLIN, 117 Hammond Street, Chestnut Hill, 

appointed as a member of the Zoning Board of Appeals for a term to 
expire on September 30, 2012 (60 days 1/20/12). [11/12/11 @ 11:46 AM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 
 
NOTE:  There was some confusion about whether Mr. McLaughlin was already a full member  
of the ZBA or an associate member.  Additionally, Ald. Yates noted that Mr. McLaughlin 
is listed as being on the advisory Board of Can-Do.  Whether or not this is a current 
position is not clear on his resume, but as Can-Do has had multiple 40B projects in front 
of the ZBA this may be a conflict.  Finally, Ms. Havens needs to determine whether this 
is a one year term or a three year term. Ald. Yates moved referral, which carried 
unanimously. Mr. McLaughlin will have to join the Committee for a discussion on his 
appointment in January 2012.   
 
Appointment by His Honor the Mayor: 
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#391-11 THOMAS PHILLIPS, 139 Algonquin Road, Newton, appointed as a 

member of the Zoning Board of Appeals for a term to expire on 
September 20, 2014 (60 days 1/20/12). [11/14/11 @ 4:46 PM] 

ACTION: APPROVED 7-0 
 
NOTE:           Thomas Phillips joined the Committee. He shared that he has been an associate  
member of the ZBA since 2008 and is now being appointed as a full voting member.  Mr. 
Phillips is a practicing land use attorney and has enjoyed the experience of being an 
associate member of the ZBA very much.  He shared that the last few years have been 
very interesting and much slower in terms of activity- a sign of the economic times; he 
looks forward to things turning around and having a full agenda again. Ald. Sangiolo 
asked Mr. Phillips to take back to the ZBA her request for them to meet with the law and 
planning departments to discuss attaching conditions to the comprehensive permits.  
Ald. Yates asked about Mr. Phillips thoughts on having the ZBA take on some of the special  
permit granting authority.  Mr. Phillips stated that he would be in favor of that as he 
thinks the ZBA is underutilized.  Ald. Baker moved approval of the appointment which 
carried unanimously.    
 
Appointment by His Honor the Mayor: 
#392-11 TREFF LAFLECHE, 86 Prince Street, West Newton, appointed as an 

associate member of the Zoning Board of Appeals for a term to expire 
December 31, 2012 (60 days 1/20/12). [ 11/14/11 @ 4:53 PM]   

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 
 
NOTE: Mr. Lafleche could not attend tonight so Ald. Johnson moved referral of 
this item.  This appointment will be taken up on January 9th, 2012.   
 
Appointment by His Honor the Mayor: 
#393-11 PETER KILBORN, 31 Buswell Park, Newton Corner, appointed as an 

associate member of the Zoning Board of Appeals for a term of office to 
expire December 31, 2012 (60 days 1/20/12). [11/12/11 @ 11:45 AM]   

ACTION: APPROVED 7-0 
 
NOTE:   Peter Kilborn shared with the committee his history as an attorney, a 
Chief Justice of the Land Court, and most recently a member of the Zoning Reform 
Group.  Ald. Baker stated that it’s a pleasure to see the former Chief Justice take the time 
to do this. Ald. Yates asked Mr. Kilborn what his thoughts are on the standards of 
granting a variance in ZBA decisions.  Mr. Kilborn stated that the statute that dictates this 
is ferocious; as long as neighbors don’t object, variances tend to get granted.  If someone 
objects to a variance, it’s hard to find, on appeal, that the statutory requirements have 
been met.  The general court sets the statutes and it isn’t a matter of case law.  Following 
these comments the motion to approve was made and carried unanimously.   
 
Appointment by His Honor the Mayor: 
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#394-11 BARBARA HUGGINS, 122 Albemarle Road, Newtonville, appointed as 

an associate member of the Zoning Board of Appeals for a term of office 
to expire December 31, 2012 (60 days 1/20/12). [11/12/11 @ 11:45AM]  

ACTION: APPROVED 7-0 
 
NOTE: Barbara Huggins explained that her desire to serve on the ZBA stems from 
her significant interest in Zoning, which is what her law practice is centered around.   
Ald. Yates inquired about Ms. Huggins opinion on the standards for granting variances.  
She agrees with Justice Kilborn that the statute is very clear.  If a variance was granted 
and appealed the courts would have a hard time not reversing the decision because the 
statute requirements are so difficult to meet; those standards, however, are up to the 
legislature to amend; they are not at the discretion of the courts.   
Ald. Sangiolo brought up the point that Ms. Huggins, as well as a number of other appointees,  
are currently serving on other committees.  While there isn’t a conflict in having people 
serve two positions on appointments, it would be beneficial for the City for the positions 
on those other committees to open up now that they are appointed to the ZBA.  Candace 
Havens, Director of Planning and Development, will look into this, but also stated that 
it’s up to the commission members to step down.  
 
Appointment by His Honor the Mayor: 
#395-11 STUART SNYDER, 30 Erie Avenue, Newton Highlands, appointed as an 

associate member of the Zoning Board of Appeals for a term of office to 
expire December 31, 2012 (60 days 1/20/12). [11/12/11 @ 11:45 AM]  

ACTION: APPROVED 7-0  
 
NOTE:          Stuart Snyder, currently on the Planning Board, has a strong interest in 
Zoning and would prefer to be a member of the ZBA as the Planning Board is an 
advisory body whereas the Zoning deals with substantive decision making that has an 
immediate effect.  Mr. Snyder is a practicing attorney and the function of the ZBA is 
more along the lines of what he does and where his strengths lie.  The motion to approve 
was made, which carried unanimously.   
 
Re-appointment by His Honor the Mayor: 
#396-11 BROOKE LIPSETT, 54 Kirkstall Road, Newtonville, re-appointed as a 

member of the Zoning Board of Appeals for a term of office to expire 
September 30, 2014 (60 days 1/20/12). [11/12/11 @ 11:46 AM] 

ACTION: APPROVED 7-0 
 
NOTE:  After reviewing the resume of Ms. Lipsett, the motion was made to approve her  
re-appointment which carried unanimously. 
 
Re-appointment by His Honor the Mayor: 
#397-11 VINCENT FARINA, 24 Manemet Road, Newton, re-appointed as a 

member of the Zoning Board of Appeals for a term of office to expire 
September 1, 2014 (60 days 1/20/12). [11/12/11 @ 11:46 AM] 

ACTION: APPROVED 7-0 
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NOTE:  After reviewing the resume of Mr. Farina, the motion was made to 
approve his re-appointment which carried unanimously. 
 
Re-appointment by His Honor the Mayor: 
#398-11 HARVEY CREEM, 110 Huntington Road, Newton Corner, re-appointed 

as a member of the Zoning Board of Appeals for a term of office to expire 
February 1, 2013 (60 days 1/20/12). [11/12/11 @ 11:46 AM]  

ACTION: APPROVED 7-0 
 
NOTE:           After reviewing the resume of Mr. Creem, the motion was made to 
approve his re-appointment, which carried unanimously. 
 
Re-appointment by His Honor the Mayor: 
#399-11 JAMES MITCHELL, 83 Countryside Road, Newton Centre, re-appointed 

as a member of the Zoning Board of Appeals for a term of office to expire 
December 31, 2012 (60 days 1/20/12).  [11/12/11 @ 11:45 AM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:          It was discovered that James Mitchell is currently an associate member of 
the ZBA, and therefore should have been submitted by the executive department as an 
appointment, therefore, Mr. Mitchell will need to come in to speak with the committee.  
Furthermore, Ms. Havens needs to determine whether this is a one year term or a three 
year term.   A motion to refer was made, which carried unanimously.  
 
#81-11 ALDERMEN JOHNSON, CROSSLEY, HESS-MAHAN, LAPPIN & 

DANBERG requesting the Director of Planning & Development and the 
Chair of the Zoning Reform Scoping Group provide updates on the 
Scoping Group’s Progress.  These updates will occur at the frequency 
determined by the Chair of the Scoping Group and the Chair of the Zoning 
and Planning Committee. [3/14/2011 @ 11:16PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE: Ald. Crossley provided the committee with an update on zoning reform. 
She informed the committee about a meeting with the Mayor that took place to determine 
the next steps for this project, during which he pledged his support to the effort and for 
funding the reform of the ordinances.  She stated that the start to this work should come 
underway this upcoming year and that it will take approximately $100k per year for the 
next three years to reach completion. $50k of the funds appropriated for the first year 
would be used for consultant services.  It was stated that there will be much staff 
involvement in this project, and additional staff time will undoubtedly be necessary next 
year.  Ald. Crossley also stated that there will need to be active citywide engagement for 
this process. The planning department will work to initiate this engagement by the 
community.  She also expressed how important it is to have a roadmap for this process, 
and while it may seem premature to talk about funding for the succeeding two years of 
this project, it is important to have a plan in place.  Ald. Johnson agreed with this 
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sentiment.  Ald. Crossley announced to the committee that the report of the ZRG’s final 
recommendations should be ready for distribution by the end of this week. The motion to 
refer the item to the next Board was made; the motion carried unanimously.  
 
#391-09 ALD. DANBERG, MANSFIELD, VANCE AND HESS-MAHAN 

requesting an amendment to §30-19 to allow payments-in-lieu of 
providing required off-street parking spaces when parking spaces are 
waived as part of a special permit application. 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  Items #391-09, #391-09(2), #152-10, #207-09(2), and #411-09 were presented 
and discussed together.  Seth Zeren, Chief Zoning Code Official gave a presentation on 
the topic of parking, specifically payments-in-lieu.   For the details of this presentation 
please see the attached power point.    
 Following the presentation, Mr. Zeren accepted questions from the committee. 
The first of which was the question of what other towns have spent their collected 
revenue on from programs such as this.  He explained that though he doesn’t know the 
details of exactly what other communities put the money towards, the funds collected 
through payment-in-lieu programs typically go towards new infrastructure and parking 
improvements. Ald. Sangiolo stated that this is reminiscent of other mitigation funds that 
the city manages where if the money is not used by a certain date then it must be 
returned; she inquired as to whether that would be the case in this program.  Though Mr. 
Zeren couldn’t speak to the details of the financial mechanics, and stated that that is 
something that would need to be looked into.  He also expressed his favor towards the 
proposed system of a single management fund though so that the money could be 
continuously pooled and would accumulate more quickly to address improvements.      
 Though Ald. Yates thinks this program seems like a good idea, he expressed his 
skepticism that it would actually do any good; he requested that Mr. Zeren look into 
whether other communities have any reports that this has been successful.   Ald. Baker 
expressed similar concern, explaining that the idea behind parking requirements is that 
uses create a real demand; he stated that he feels a bit troubled by the idea of ignoring a 
demand in exchange for a fee.  Going forward, Ald. Baker would like the question of 
how to satisfy the demand to be answered in addition to investigating the idea of a fee.   
 Ald. Shapiro addressed the concept of the reoccurring or annual fee.  He sees the 
consistency of the fee to be unpredictable in the eyes of businesses depending on the 
city’s need for revenue. Because of this, he thinks this could be a disincentive for 
business development.   
 Ald. Danberg shared with the committee that this item developed from the 
parking issues in Newton Centre.  Currently, there is a discussion between people in that 
village about creating some kind of parking structure.  The payment-in-lieu would help to 
provide an income stream and could fund a potential structure and perhaps increase 
pedestrian amenities in the area. She concluded the discussion by stating that this is the 
very beginning of a much larger discussion to be had next term.   
 Ald Lappin moved referral which carried unanimously.   

 
REFERRED TO ZONING & PLANNING AND FINANCE COMMITTEES 
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#391-09(2) ALD. DANBERG, MANSFIELD, VANCE AND HESS-MAHAN 

requesting the establishment of a municipal parking mitigation fund whose 
proceeds, derived from payments-in-lieu of providing off-street parking 
spaces associated with special permits, will be used solely for expenses 
related to adding to the supply of municipal parking spaces, improving 
existing municipal parking spaces, or reducing the demand for parking 
spaces. 

 FINANCE VOTED NO ACTION NECESSARY 10/12/11 
ACTION: NO ACTION NECESSARY 7-0 
 
NOTE: The Committee decided that the proper course of action for this item is No 
Action Necessary.  This motion carried unanimously. 
 
#152-10 ALD. BAKER, FULLER, SCHNIPPER, SHAPIRO, FISCHMAN, 

YATES AND DANBERG recommending discussion of possible 
amendments to Section 30-19 of the City of Newton Ordinances to clarify 
parking requirements applicable to colleges and universities. [06/01/10 @ 
4:19 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE: Ald  Baker requested a motion for referral.  He explained that this item has 
sat idle for a little while because more research needs to be done on what the proper path 
for this is. He explained that there are two tracks that this item could take.  The first 
option is that there could be an amendment to the ordinance to allow for institutions to 
have the multiuse parking credit available presently for non-institutional use.   The 
alternative would be for institutions to proceed as Boston College did, on an adhoc basis, 
completing a parking analysis to suggest that the parking would support whatever the use.  
The issue with this, Ald. Baker stated, is that this is a process opposed to an outcome and 
he’s unsure as to whether this would satisfy the requirement of the state law.  Ald. Baker 
requested, in addition to a motion to refer, that the planning department come up with 
some recommendations for this by the time the next Board takes it up.  The motion to 
refer was made and carried unanimously.  
 
#207-09(2) ALD. PARKER, DANBERG & MANSFIELD, proposing that chapter 30 

be amended to allow additional seating in restaurants. [07/07/09 @ 12:42 
PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE: Ald. Yates moved referral of this item which carried unanimously. 
 
#411-09 ALD. DANBERG, MANSFIELD, PARKER requesting that §30-

19(d)(13) be amended by adopting the Board of License Commissioners’ 
current informal policies, which waive parking stall requirements for a set 
maximum number of seasonal outdoor seats in restaurants and require that 
indoor seats be temporarily reduced to compensate for any additional 
outdoor seats while they are in use, by establishing a by-right limit based 
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on a proportion of existing indoor seats that will allow seasonal outdoor 
seats to be used without need for additional parking.  

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE: Ald. Danberg explained that the purpose of this item is to ask for the four 
seats allowed outside at cafés to be formalized into the zoning ordinance.  She stated that 
currently the practice of the Licensing Board to allow these is working against the 
parking regulations; the allowed seating outside needs to be brought into compliance with 
what is in the ordinance.  Ald. Yates made a motion to refer this item, and also 
encouraged that the Planning Department take a look at other communities who do 
outdoor seating successfully.  The motion to refer carried unanimously.   
 
#400-11 ALD. GENTILE, HARNEY, SANGIOLO requesting establishment of a 

Business 5/Riverside Zone: a mixed-use transit-oriented district at the site 
of the current Riverside MBTA rail station.  The proposed new zone shall 
allow by special permit a single commercial office building not to exceed 
225,000 square feet with a maximum height of 9 stories, two residential 
buildings not to exceed 290 housing units in total, retail space not to 
exceed 20,000 square feet, along with a multi-use community center. 
[11/17/11 @3:36 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  Ald. Gentile spoke to this item and stressed the importance of moving this 
along as quickly as possible.  There is a lot to be done on this front and it’s important that 
the petitioner has a zone to file a special permit in so we need to expedite this.  He shared 
with the Committee that the petitioner has filed a request for a site approval at this 
location for a 40B project. Though this has been done, the petitioner would still rather 
have a mixed use development on the site.  Timing is of great importance in this scenario 
and this issue needs to be addressed as soon as possible.  
 Ald. Sangiolo shared that in scenarios like this it is the Board’s practice 
to do scoping sessions and to properly vet the proposal and she hopes that that practice 
will continue for this project as well.  
 Ald Yates questioned the procedure as outlined in the docket item.  He 
thinks that the first sentence implies putting it onto this site, not just establishing a zone.  
He believes it would be more proper to move forward next term with creating a district 
and then file a separate docket item to zone this location into the newly established 
district and then apply for a special permit under that. Marie Lawlor, Assistant City 
Solicitor, said she would look into this.  Ald. Sangiolo and Gentile responded to Ald. 
Yates by stating that this was, in fact, the intent.  Ald. Hess-Mahan stated that if there’s 
an issue with the language it can be amended to reflect something more accurate for the 
advertising language, which is the language that is important. .   
 After this brief discussion the motion to refer was made; the motion 
carried unanimously.      
 
#49-11 ALD. JOHNSON, Chair of Zoning and Planning Committee, on behalf of 

the Zoning and Planning Committee requesting that the Director of 
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Planning & Development and Commissioner of Inspectional Services 
review with the Zoning & Planning Committee the FAR data collected 
during the eight months prior to the new FAR going into effect and the 12 
months after.  This committee review should occur no less than bi-
monthly but could occur as frequently as monthly, based on the permits 
coming into the departments. [02-15-2011 @8:44AM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#153-11 ALD. DANBERG, ALBRIGHT, HESS-MAHAN, JOHNSON requesting 

that Chapter 30 be amended by adding a new Sec. 30-14 creating certain 
Retail Overlay Districts around selected village centers in order to 
encourage vibrant pedestrian-oriented streetscapes which would allow 
certain uses at street level, including but not limited to financial 
institutions, professional offices, and salons, by special permit only and 
require minimum transparency standards for street-level windows for all 
commercial uses within the proposed overlay districts. [05-10-11 @3:19 
PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 

 
#153-11(2) ALD. DANBERG, ALBRIGHT, HESS-MAHAN, JOHNSON requesting 

the map changes necessary to establish certain Retail Overlay Districts 
around selected village centers. [05-10-11@3:16 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#65-11(3) ZONING AND PLANNING COMMITTEE requesting that the terms “flat 

roof” and “sloped roof” be defined in the zoning ordinance.  
ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 7-0 
 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
  
#65-11(2) TERRENCE P. MORRIS & JOSEPH PORTER proposing amendments to 

the Zoning Ordinance to revise the definition of “height” in Section 30-1  
B) and to add a provision in Section 30- 15(m) to allow accessory 

structure height limits to be waived by special permit. [03-30-11 @ 
4:12PM] 

 (Public Hearing closed 4-25-2011; 90 day expiration July 22, 2011) 
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ACTION: NO ACTION NECESSARY 7-0 
NOTE: The committee decided the most appropriate action for this item was a 
vote of No Action Necessary.  The motion was made and it carried unanimously.  
 
#154-10(2) ZONING AND PLANNING COMMITTEE requesting to amend Section 

30-1 Definitions by inserting revised definitions for “lot line” and 
“structure” for clarity. [04-12-11 @11:34AM]   

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 6-0 (Baker not 
voting) 

 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#154-10 ALD. JOHNSON, CROSSLEY and HESS-MAHAN requesting to amend 

Section 30-1 Definitions, by inserting a new definition of “lot area” and 
revising the “setback line” definition for clarity.  [06/01/10 @ 9:25 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 6-0 (Baker not 
voting) 

 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#150-09(3) ALD. ALBRIGHT, JOHNSON, LINSKY proposing that a parcel of 

land located in Newtonville identified as Section 24, Block 9, Lot 15, 
containing approximately 74,536 square feet of land, known as the 
Austin Street Municipal Parking Lot, currently zoned Public Use, be 
rezoned to Business 4.  (12/10/10 @9:21AM) 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 6-0 (Baker 
not voting) 

 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#153-10 ALD. JOHNSON, CROSSLEY AND HESS-MAHAN requesting to 

amend Section 30-15 Table 1 of the City of Newton Ordinances to allow 
a reasonable density for dwellings in Mixed Use 1 and 2 districts. 
[06/01/10 @ 9:25 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 6-0 (Baker not 
voting) 

 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
#183-10 ALD. JOHNSON, CROSSLEY AND HESS-MAHAN requesting to 

amend Section 30-13(a) Allowed Uses in Mixed Use 1 Districts by 
inserting a new subsection (5) as follows: “(5) Dwelling units above the 
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first floor, provided that the first floor is used for an office or research and 
development use as described above;” and renumbering existing 
subsection (5) as (6). [06/07/10 @12:00 PM] 

ACTION: REFERRED TO 2012-2013 BOARD OF ALDERMEN 6-0 (Baker not 
voting) 

 
NOTE:  The Committee made the motion to refer the item to the 2012-2013 Board 
of Aldermen.  The motion carried unanimously. 
 
 

 Respectfully Submitted,  
       
     Marcia Johnson, Chairman 
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Thomas J. Phillips 

14 Nobscot Road, Newton Centre, Massachusetts 02459 

617-964-2444 • tphillips@brownrudnick.com 

Commercial Real Estate Attorney 

Commercial real estate attorney admitted to practice in Massachusett.s. Practice includes representing 
owners, de~elopers, institutions, tenants, lenders and other businesses and high net worth individuals in 
a variety of sophisticated real estate transactions, including purchases and sales, leases, debt financings, 
joint ventures and equityfinancings, workouts and restructurings, development transactions and zoning, 
permitting and land use projects. 

Brown Rudnick llP, Boston, MA, 2002 - present 
• 	 Partner and Chair of Real Estate Practice of220-attorney law firm operating in six cities. 

Hutchins, Wheeler & Dittmar P.C., Boston, MA, 2000 - 2002 
• 	 Partner and Chair of Real Estate Department of120-attorney law firm. 

Sullivan & Worcester llP, Boston, MA, 1997 - 2000 
• . Partner in Real Estate Department. 

Goodwin, Procter & Hoar llP, Boston, MA, 1987 - 1997 
• 	 Associate in Real Estate and Corporate Departments. 

Professional Recognitions 

Chambers USA: America's leading Lawyers for Business, 2010 - present 

Woodward/White: The Best lawyers in America, 2011 . 

Thomson Reuters: Super lawyers, 2004 - present 

Professional Organizations 

International Council of Shopping Centers (ICSC) 
• 	 State Director for Massachusetts, Maine, New Hampshire, Rhode Island and Vermont, 

2009 - present. 
• 	 Chair, New England Idea Exchange conference, 2009 
• . Next Generation Chair, Eastern Division, 2007 - 2009 
• 	 Next Generation Advisory Board, 2005 - 2010 

National Association of Industrial and Office Properties (NAIOP) 

Real Estate Finance Association (REFA) 
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I N T RODUCT ION  TO  PAYMENTS   I N   L I EU  OF  PARK ING

ZON ING  AND  P LANN ING  COMMI T T E E

DEC EMBER  1 2 ,   2 0 1 1

Department of 
Planning and Development

1

#391‐09 Ald. Danberg, Mansfield, Vance And Hess‐Mahan requesting an amendment to 
Section 30‐19 to allow payments‐in‐lieu of providing required off‐street parking spaces 
when parking spaces are waived as part of a special permit application.

#391‐09(2) Ald. Danberg, Mansfield, Vance And Hess‐Mahan requesting the 
establishment of a municipal parking mitigation fund whose proceeds, derived from 
payments‐in‐lieu of providing off‐street parking spaces associated with special permits, 
will be used solely for expenses related to adding to the supply of municipal parking 
spaces, improving existing municipal parking spaces, or reducing the demand for 
parking spaces.



Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Why parking regulations matter

 Parking needed for 
customers and residents

 With the rise in car 
ownership, on‐street 
parking became inadequate

 Zoning evolved to require off‐street parking to 
meet demand

 In older areas:
 Close‐set buildings and small lots
 Great pedestrian experience
 Little room for off‐street parking

 Barrier to the reuse of commercial space

2



Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Newton’s Current Parking Regulations
 Every use is required to provide off‐street parking
 Section 30‐19(d) contains ratios, e.g.:

 1 stall per 250 square feet for office
 1 stall per 3 seats and per 3 employees on largest shift

 Parking must be on‐site
 On‐street or public parking lots do not count
 Shared parking only allowed by special permit

 Requirement may be waived by special permit
 Shared parking allowed by special permit
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Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Grandfathering

 Many commercial buildings built before parking 
regulations 

 Many do not have required number of off‐street 
parking

 Section 30‐19(c):
 A – B + C = total requirement
 Parking credits equal to previous use’s requirement less the 

spaces provided

 Grandfathering offers credit for parking spaces 
that aren’t provided but are required today
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Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Special Permit Waivers

 E.g., If a restaurant wants to add seats or a medical office 
wants to replace a bank, the parking requirement increases

OPTIONS: 

 Either:
 Provide more off‐street parking 
 Obtain a waiver  through special permit process

 Special permits approved at Boards discretion
 Developers propose “mitigation”
 Mitigation varies 
 Over 1,000 required stalls  waived in last eight years 
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Year Address Use Stalls Waived
2006 33‐55 Boylston St. bioretention facility  3

200 Wells Ave. dance studio & math school 12
1165Chestnut St. earth station/satellite antennas 1

2007 225 Boylston St annual rug sale (2 weeks) 90 (temporary)
349 Dedham St. Chabad 61
109 Oak St. office building 35
18 Station Ave. dental office 3
218 Newtonville Ave. three‐family dwelling 1

2008 149A California St. adult day care 16
342 Eliot St restaurant 6

2009 35 Morseland St. temple 137
118 Needham St. restaurant 10
1239‐43 Centre St. restaurant 23
1‐27 & 33‐35 Boylston St. restaurants, some office 126
304‐06 Walnut St. yoga studio 8
39 Herrick Rd. restaurant, residential 27 (never built)
2345 Com. Ave. hotel 53

2010 751‐753 Beacon St. Bill's Pizza 9 (no other SP)
796 Beacon St. Pie Pie to B Street 9 (no other SP)
225 Boylston St. Daikanyama Restaurant 11
200‐230 Boylston St. Chestnut Hill Square total waiver (up to) 467
1012‐1018 Chestnut St. multifamily residential 1
481 Hammond St. religious education center 1
1347 Washington St. Cherry Tree Restaurant 3
286 Waverly St. Durrant Kenrick Museum  20
70 Union St. proposed diner 18 (no other SP)
152 Adams St. mixed‐use development 1
675 Washington St. retail expansion 1
175 Allerton Rd. three family 1
1479 Washington St. funeral home 38

2011 429 Cherry St. NCSC conversion to office 19 (no other SP)
1‐33, 33‐55 Boylson St. Chestnut Hill Shopping Center 590 (in the alternate)
53‐57 Union St. St. Petersburg Café 8
149A California St. adult day care 6 (no other SP)
111 Elm St. mixed‐use building 9
543 Commonwealth Ave. restaurant 9 (no other SP)
1648 Beacon St. restaurant 9 (no other SP)

• Over 1,000 parking stalls waived 
between 2003 and 2011

• At least 100 stalls waived where no 
other special permit required
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 “In lieu fees” or “payments in lieu” are fees 
charged to developers or property owners when 
parking space requirements are waived

 Fees typically used to provide or improve public 
parking or reduce parking demand

Payments in Lieu of Parking
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Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Advantages of Payments in Lieu

a) Supports public parking infrastructure from new 
revenue source

b) Encourages shared parking
c) Balances peaks of parking demand
d) Supports foot traffic
e) Consolidates parking 
f) Encourages infill
g) Encourages reuse of existing and historic 

buildings which lack parking capacity
h) Offers predictable and expeditious outcomes
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Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Concerns About Payments in Lieu

 Developers’ Perspective
 Lack of on‐site, owner‐controlled parking
 Fear of high fees
 No guarantee about when/where public parking will be 

provided

 City’s Perspective
 Need to monitor parking supply to ensure that waivers do 

not create a problem
 Creates equity and consistency
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Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Examples of Payments in Lieu

* Discontinued in October, 2011
** Figures from 1999 survey by D. Shoup
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City In Lieu Fee

Northampton, MA $2,000*

Braintree, MA Variable, unused

Ashburnham, MA Market rate

Orlando, FL $9,800

Delray Beach, FL $4,000 ‐ $18,200

Hollywood, FL $5,000

Miami, FL $5,000 ‐ $12,000

Palo Alto, CA $17,848**

Lake Forest, IL $9,000**

State College, PA $5,850**

Kirkland, WA $6,000**



1. Allowed citywide or in certain districts?

2. Is the fee a one‐time payment or annual?

3. Is the fee market rate or discounted?

4. Allowed for all uses or only commercial?

5. Administrative or special permit only?

6. Can the fee itself be waived?

7. What could the fee be used for?

Options for Consideration

11



CitywideCitywide Specific DistrictsSpecific Districts

 No appropriate projects left out
 Largest potential revenue
 More difficult to administer

 Limited scope is easier to manage
 More easily determine if existing 

parking is adequate
 Some desirable projects left out 

due to location

1. Allowed citywide of within districts?
12



One‐Time PaymentOne‐Time Payment Annual PaymentAnnual Payment

 Potential to quickly raise large 
amount of revenue

 Larger burden on new businesses
 Hard to budget projects for 

fluctuating income

 Reliable ongoing cash stream
 Lower burden for new businesses
 Can discontinue before fully paid if 

use requiring waiver goes away
 Smaller initial revenue

2. Is the fee a one‐time payment or annual?
13



Market RateMarket Rate DiscountedDiscounted

 Larger revenues
 Revenues better able to pay for 

new parking facilities/mitigation

 May be too expensive for many 
businesses, nonprofits, and 
institutions

 Easier for businesses, nonprofits, 
and institutions to pay

 Revenues may not be able to pay 
for new parking facilities

3. Is the fee market rate or discounted?
14



All UsesAll Uses Commercial Uses OnlyCommercial Uses Only

 In mixed‐use areas, dwellings may 
require significantly fewer cars per 
dwelling unit

 If also citywide, has the broadest 
potential impact

 Includes residential uses, including 
single‐family, accessory apt., etc.

 Market for single‐family dwellings 
demands the same or more than 
required parking

 Emphasizes reuse of existing 
commercial space for new uses

 New mixed‐use development 
would not be able to apply for 
waivers for residential component

4. All uses or only commercial uses?
15



AdministrativeAdministrative Special PermitSpecial Permit

 Faster
 More predictable
 Decreases professional costs
 Fewer staff resources

 Criteria needed: 
 availability of parking, 
 not more than 10 stalls, e.g.

 No public review

 Public review 
 Board review of parking adequacy

 No change in timing, 
predictability, or cost of process

5. Administrative or Discretionary?
16



Waived by Special PermitWaived by Special Permit Cannot be waivedCannot be waived

 Relieves some small businesses or 
nonprofits of costs that may be 
difficult for them to bear

 Some tenants/property owners 
pay disproportionately for 
mitigation

 Less revenue for mitigation

 All tenants/property owners 
treated equally

 No lost revenue 

 Nonprofit and new small 
businesses may not be able to 
afford fees

6. Can the in‐lieu fee itself be waived?
17



7. What could the fee be used for?

 New Infrastructure
 A public parking garage  
 New or upgraded public parking lots

 Better Parking Management
 New parking meters that use demand pricing to ensure availability
 Better wayfinding signage to direct motorists to parking facilities

 Reducing Demand
 Improvements to pedestrian and bicycle infrastructure
 Improvements to public transit service and stations

18



Payments In Lieu 
of Parking
Newton’s Current Parking 
Regulations

Payments in Lieu

Options for Consideration

Related Parking Items

Other Parking Items

 #152‐10: Ald. Baker, Fuller, Schnipper, Shapiro, Fischman, Yates 
And Danberg recommending discussion of possible 
amendments to Section 30‐19 of the City of Newton 
Ordinances to clarify parking requirements applicable to 
colleges and universities. 

 #411‐09 Ald. Danberg, Mansfield, Parker requesting that §30‐
19(d)(13) be amended by adopting the Board of License 
Commissioners’ current informal policies, which waive parking 
stall requirements for a set maximum number of seasonal 
outdoor seats in restaurants and require that indoor seats be 
temporarily reduced to compensate for any additional outdoor 
seats while they are in use, by establishing a by‐right limit 
based on a proportion of existing indoor seats that will allow 
seasonal outdoor seats to be used without need for additional 
parking.
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City of Newton, Massachusetts 	 IDD/TrY 
(617) 796-1089 

Department oPPlancing and Development www.newtonmagov 

. 1 000 Commonwealth AvenueNewton, Massachusetts 02459 SettiD. Warren Candace Havens 
Mayor Director 

.' 	 . 

WORKING SESSION.MEMORANDUM 

DATE: 	 December 9, 2011 . 

TO: 	 Alderman Marcia T. Johnson, Chairman . 

Members of the Zoning and Planning Committee 


, FROM: 	 Candace Havens, Director of Planning and Development ~ 
JenniferMolinsky, ChiefPlanner far Long.:Range Planning . 
Seth Zeren, ChiefZoningCodeOffieial 

RE: . Working Session, December 12, 2011 
#391-09 Ald. Danbergj Mansfield,Vance And Hess-Mahan requesting an amendment to Section 
30-:19 to allowpayments-in-Iieuof pmviding required off-street parkIng spaces When parking. 
spaces are waived as part ofaspecia}permit application. 

#391':09(2) Ald. Danberg, Mtmsfielg,Vance And Hess-Mahan requesting the establishment of a 
municip'al parking mitigation fund whose proceeds, derived from payments-in-lieu of providing 
off-street parking spaces associate~fwith special permits, will be used solely for expenses related 
to adding to the supply ofmunicipalparking spaces, improving existing municipal parking 
spaces, or reducing the demand for parking spaces. 

#152-10 Ald. Baker, Fuller, Schnipper, Shapiro, Fischman, Yates And Danberg recommending 
discu5sipnof possible amendments toSectiaA30-19 of the City ofNewton Ordinances to clarify 
parking reqvirements appliG~'ble .t9cqlleg¢sand l:!niversities .. 

#2Q7.:o9(2~Ald:parker,Darib~tg&Ma~sfield/prOPOSing that chapter 30 be amended to allow 

!i~~iti§~·<!lf;~~~~Ji~~{[[He;s,t~~r~.~~s: ....:.".'~C><f . 
#4:fl-P9.~llK~~ffbeFg,'l\It§ngfl~ld;p~ti(eff~til)~~1:ing that §'30-:19(d)(13) be amended by 
adoptiilg the Board of ticenseComtrlcjssioner:s' c.urrent informal policies, which waive parking 
stall requirements for a" set maxirnurrlnumber of seasonal outdoor seats in restaurants. and 
require that indoor seats be temporar:ilyreduced to compensate for anyadditional outdoor 
seats while they are in use, by establishing a by-right limit based on a proportion ofexisting 
indoor seats that will allow seaso ri'a I outdoor seats to be used without need for additional 
parking. 

cc: 	 Mayor Setti D.Warren 

Board ofAlderman 

Planning and DeveJopment Board 

Marie Lawlor, Assistant City Solicitor 
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The following memorandum provides brief background discussions ofthefive agenda items before 
the Zoning and Planning Committee at its working session onDeceml:l~r12, 2011. 

#391'-09: Payment in lieu of providingrequired off-street parkh1g 
. ' ,I ,_ : " _, _ ._ _ _ ____ , _ (_ _--''- _. . 

In many areas of Newton, commercial uses cannot fulfill the parking requirements set out in Sec. 30­
19 on site; this is particularly true in village centerscharacterizedbys.rrlalrJ?t.~.Beoausetheir 
buildings were constructed before the adventofcars, space forpar~ingisoften·not;;'lvanable. Such 

· legally nonconforming usesreceiye parking space credits thatcountt~.\;Vardthe Zoning Ordinance's 
parking requirements. Customers make use of on-street parking, mL1nJc.ipallots~ang various private 
parking:~ots on larger parcels. The ZoningOrdinance allows waiversJorpa.rkingrequirements for 
changes~o these properties (for example, when a restaurant wanlstcraddseatsotwben a second 

.floor salon is converted to a dentist' s office) by special permit from the Boafdof Aider!1len~ On 
'average tbe special permit process can take two to three months, requir~sa $750 filingfee, and 
someti~gs professionalfees.ln addition, the Board mayrequiret;nitigati6nfromtheapplicant in the 
speCial pe.tmit process that is difficult to predict or factor into a~Usiness-plan. 

· The payment-in-lieu model works by setting an up-front fee thtltcaRbepaid"in lieu» of providing 
· required off-street parking. These fees would beusedto increase.thesupplypfpublic parking or 
reduce parking demand through various measures. In-lieu payments Can either be part of a special 
permit or could be granted under certain conditionsbyadministrative;revieW: Particulal"lyfor those 
bUSinesses that require a special permit solely for waiving patking,aoa.dm~nistrativereview would . 
make starting a business faster and more predictable. Examplesofcriteric3fer'an administrative 
revi.ew process could include a parking study or staff finding ofadequate parking in the vicinity or a . 
maximum number of stalls that can be waived administratively. Possibletci'picsofdjscussion are: 1) 
whether in-lieu payments should be available City.,wide oronly insp~dfi~:districts:;21 whether the 
payment should be annual or a one~time fee; 3) the fee amount,balancirigtbeneedfor adequate 
revenue to manage parking supply with what small businesses carF~ff6rdtopay;4) whether the fees 
should be available for all uses or justcommercial ones; 5) and exactly f:l6wtti'e fees should be used, 
for example, only near where they were generated or as part efa Ci!Y"WfdE!plari.Suchfees could 
potentially support the creation of neW parking facilities {inCiuding;a'possible garage), .but would 

~ . . 
require pooling from multiple areas ofthe City; fees could also,suppo.rtthelJpgradingofexisting 
facilities with new markef-rate meters and improvedwayfindihg,orl"~~u,cjngtheneed for parking 
overall through improved transit;. bicycle, and pedestrian alternatives~ 

#391-09(2):Parking mitigation fund to manage payment-in-lieuff!es ..... . ". ..' '. 

This petition sup'ports docket item #391-09 by proposing a parking tnit:igaJionJundbe established to 

set aside the fees received frompayments:...in-lieu. . . . . 


#152-10: Clarification of parking requirements for coliegesanduBhtersitie.5 


In a 2003 Appeals Court of Massachusetts case, TrusteesofBostorrCQ"eg~ivs.BoardofA1dermen of 

Newton, the Court ruled that ttle:application of the parkingregulationshl~Newton's Zoning 

Ordinance as written result in anovercountingof parking spaces.requiredbycollegesand universities 

because some uses, such as classroomsl dorm rooms, and cafeterias would be separately included in 

parking calculations when, in factI an individual student or staff member could be in only one place at 
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1:1 time. The Court expressed support for a provision of Section30-19{d}{13) that allows discounts for 
restaurants, theaters, etc. in conjunction with a hotel, butnotedthat this provision is not written so 
as to apply to a multi-use college campus. Ultimately, the application of Section 30-19 to the. 60ston 
College Middle Campus Project was overturned and the Court recommended that the City's zoning 
regulations be amended to arrive at a more reasonable parking regulation for colleges and 
universities. One metho~ of addressing this goal is to explicitly include a discount for associated uses 
on a college campus, as is done for hotels. Going beyond this step, a new regulation could be added 
to Section 30-19{d) which requires state-of-the-art assessments of parking supply and demand that 
are context- sensitive. 

#207-:-09(2): Amend parking regulations to allow additional seating in restaurants 

Presently, restaurants are required to provide one on-site parking stall per three seats plus one stall 

per three employees on the largest shift. The Zoning Ordinance permits businesses that lack 

adequate parking under Section 30-19 through a "grandfathering" clause in Section 30-19{c) that 

gives credit for the number of parking stalls that would be required for the existing use. In order to 

add seating, restaurants without adequateoff-street parking may request a special permit from the 

Board of Aldermen to waive the parking requirement. Currently, no restaurant can have more than 

fifty seats without a special permit, a threshold that affects many locally-owned, small businesses. 


The Zoning Ordinance could be amended to allow additional seating in restaurants without a special 
permit. One way to do that would be to raise the 50-seat limit to a higher number (e.g. 100 seats), 
which would still provide increased review for larger restaurants while allowing smaller restaurants 

. reasonable opportunities for growth. The in-lieu proposal described above could also help; if in-lieu 
payments for parking waivers were managed administratively, restaurants would be ,able to purchase 
waivers that translate into additional seating capacity. 

Another possible approach is to lower the ratio between parking and seating, but this would not 
likely help most restaurants, as the lower ratio would also reduce the grandfathered parking spaces. 
For example, Bill's Pizza in Newton Center recently received a special permit waiver of nine parking 
stalls; if the ratio were changed to one stall per four seats, a seven-stall waiver would still have been 
required. In order for restaurants to add seats on the basis of grandfathered parking credits, a wholly 
new calculation, rather than a new ratio, would be required in Section 30-19{c} . 

.. 	 #411-09: Formalize parking requirements for seasonal outdoor seating 
The Board of License Commissioners currently allows up to four seats and two tables outside on the 
public sidewalk for each restaurant. Some restaurants that have private patio space also provide 
outdoor seating in fair weather. This outdoor seating is a significant public benefit in enlivening the 
streetscape. The Zoning Ordinance does not explicitly allow the sidewalkseating permitted by the 
Board of license Commissioners, but any seating placed outdoor in warmer months must be offset 
by reducing interior seating in order to comply with Section 30-19 for off-street parking requirements 

. unless the business obtained a special permit for parking relief. 

This docket item recommends that temporary outdoor parking in warfTImonths be allowed without 
the provision of additional off-street parking or the removal of interior seats. This item raises a 

Preserving the Past * Planning for the Future 

3 



. number of important questions including: Howmany outdoor seats should be allowed without a 
parking waiver? For what length ottime would the additional seatsQeallowed?Howwould the 
incr,eased sea~jngaffect parking demand? For seating located onpubJic; sidewalks, a minimum free­
flowing corridorwould need to be provided for pedestrian accessibilitY; whatother criteria should 

. determine the siting and number of seats allowed? 

Where outdoor seating extends over the publicly-owned sidewalk,th:eBoardofLicense 
Commissioners and the Health Qepartment would still have to approve any permit. Furthermore, 
Section,20-SqfNewton's Ordinances requires approval from theCliiefof Police to serve alcoholic 
·bev~rages in the public way. Some communities have adopted sidewalk cafe lic~nses and permits 
that address such issues, which are worthyof exploration and could' address related issues through a 
single process. 
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