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To:  Zoning Board of Appeals Members 

From: Adrianna Henriquez, Clerk 

Date: August 29, 2019 

Subject: Materials for September 25, 2019 Public Hearing 
 

 

 

Hello, 

 

Please see the following supplemental materials for the upcoming hearing on 

September 25, 2019 Public Hearing. The following board members are scheduled to 

sit:  Brooke Lipsitt (Chair), William McLaughlin, Stuart Snyder, Barbara Huggins 

Carboni, Treff LaFleche and Lei Reilley (Alternate) 

 

1. Agenda for September 25, 2019 

 

2. Minutes for March 27, 2019 meeting, May 22, 2019 meeting and June 26, 2019 

meeting. 

 

3. Variance Petition for 13 Prospect Street (#06-19) filed on August 14, 2019 – 

Please note that the previous Variance decision (#04-13) is included within the 

Zoning Memorandum and that the cover page is the Comprehensive Permit 

cover page, rather than the Variance cover page but the material provided 

has everything that is required of a Variance Petition. 

 

 

Thank you, 

Adrianna Henriquez 

ahenriquez@newtonma.gov | (617) 796 1133 
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AGENDA 

 

A public hearing of the Newton Zoning Board of Appeals will be held on Wednesday, 

September 25, 2019 at 7:00 p.m. in the City Council Chambers, Room 207, Newton City Hall, 

1000 Commonwealth Avenue, Newton Centre, Massachusetts on the following petitions:  

 

1. Review and approval of minutes for March 27, 2019 meeting, May 22, 2019 meeting and 

June 26, 2019 meeting.  

 

2. #06-19 Kathy Jordan Quern and Albert F. Quern of 13 Prospect Street, Newton, Massachusetts 

request to amend Variance #4-13 relative to the subject property, which is a 6,611 square foot lot 

in a Multi-Residence 2 (MR-2) zoning district.  Petitioners seek to construct a rear addition and 

request  to amend Variance #04-13 to increase lot coverage to 32.3% where 30% is the maximum 

allowed per Section 3.2.3 of the Newton Zoning Ordinance and to decrease open space to 42.9% 

where 44.7% is the minimum allowed per Section 3.2.3 of the Newton Zoning Ordinance. 

 

 

 

Boston Globe 

Adrianna 

Henriquez 

September 11th & 

September 18th, 2019 

Board 

Clerk 
 

The location of this meeting is wheelchair accessible and reasonable accommodations will be provided to 

persons with disabilities who require assistance. If you need a reasonable accommodation, please contact 

the city of Newton’s ADA/Sec. 504 Coordinator, Jini Fairley, at least two business days in advance of the 

meeting: jfairley@newtonma.gov or (617) 796-1253. The city’s TTY/TDD direct line is: 617-796-1089. 

For the Telecommunications Relay Service (TRS), please dial 711. 
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MEETING MINUTES 
Wednesday, March 27, 2019 

7:02 p.m. 
Council Chambers 

City Hall – 1000 Commonwealth Avenue, Newton  
 

Board Members Present: Brooke Lipsitt (Chair), Barbara Huggins Carboni, Lei Reilley, 
Michael Rossi and Stuart Snyder, 

Staff Present: Adrianna Henriquez, Board Clerk; Jaclyn Zawada, Assistant City Solicitor 

A public hearing of the Newton Zoning Board of Appeals will be held on Wednesday, 
March 27, 2019 at 7:00 p.m. in the City Council Chambers, Room 207, Newton City Hall, 
1000 Commonwealth Avenue, Newton Centre, Massachusetts on the following petitions:  

#02-19 Deborah Bing and Jonathan Hurwitz, 60 Crescent Avenue, Newton, Massachusetts, 
pursuant to M.G.L. c. 40A, § 8, and 15, appealing an interpretation by the Commissioner of 
Inspectional Services addressing the appellants’ intent to construct a front porch located at 24 
Moreland Avenue, Newton, Massachusetts. The subject property consists of a 7,092 square foot 
lot in a Single Residence (SR-2) district. 
 
Documents Submitted: 

The following documents were submitted to the Board and/or entered into the record at the public 
hearing:  
 

1. Appeal of Decision of the Commissioner with accompanying documents, received March 
8, 2019 

2. Supplemental documentation from appellant to the Zoning Board of Appeals, received 
March 19, 2019 

Deliberation: 
 
Before addressing the substance of the appeal, Chairman Lipsitt inquired whether the matter was 
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properly before the board. Chairman Lipsitt asked why the Board should address the appeal, 
which was filed more than 30 days after the building permit was issued. 

Petitioner Jonathan Hurwitz, 60 Crescent Avenue, explained that the in order to appeal, they 
would need a decision from Commissioner John Lojek which is what he gave in February would 
be the appealable one. Brooke Lipsitt asked what the decision that is different from the issuance 
of the building permit. Mr. Hurwitz explained that he believed that Commissioner Lojek did not 
consider the specific issues of the porch or the argument that they are making.  

Mr. Hurwitz explained that when Deputy Commissioner of the City of Newton’s Inspectional 
Service Department, Anthony Ciccariello made the determination that this project would be 
considered towards the FAR, they were at the end of 30-day appeal period and didn’t have time 
to formally appeal nor did they want to delay construction any longer while they explored their 
options. Weren’t trying to appeal the building permit. Brooke Lipsitt referred to exhibit D which 
email February 27, 2019 from Commissioner john Lojek affirming that ISD will count the porch 
as floor area and that based off the documents, it had previously been determined that this porch 
would count towards FAR and that is why the project why redesigned to have an open roof. Mr. 
Hurwitz declared that he believes Commissioner Lojek issued an opinion that reached that 
conclusion.  

Michael Rossi asked the appellant to explain what information he received in February that was 
different than the information you received in October. Mr. Hurwitz explained that he believes 
that a final opinion of the Zoning Ordinance from Mr. Lojek. Mr. Hurwitz explained that he 
thought Mr. Lojek would reconsider his proposal and thought that they did not have a final 
opinion from the Commissioner. The appellant also noted that if the Board concludes that he 
should have properly appealed when the building permit was issued, they would like to resubmit 
their building plans with the covered roof. Chairman Lipsitt explained that the Zoning Board of 
Appeals does not have the authority to revise the building permit, and that she believes that Mr. 
Hurwitz has been advised that he can apply for a Special Permit for expanding the FAR of the 
building but the issue of redesigning and approving a new design is not properly in front of the 
Zoning Board of Appeals.  

Mr. Hurwitz explained that he thought he needed a final decision of the Commissioner in order 
to appeal and that he didn’t think they were appealing the building plans. He explained that he is 
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not appealing the issuance of the building permit, they are appealing the subsequent decision of 
the Commissioner that precluded their change. Mr. Hurwitz explained that if the Newton Zoning 
Ordinance, they would apply for a modification. It was the decision of commissioner Lojek that 
supports deputy commissioner said, that’s what would be appealed. 

Stuart Snyder asked if the plans presented, not including the pergola, were denied. Petitioner Jon 
Hurwitz explained that he was unaware and that he wasn’t personally involved in the 
conversation that took place. His builder presented the plans to the Inspectional Services 
Department. When presented, the roof and far was questioned, the architect reached out to the 
Inspectional Services Department. Mr. Snyder asked if based off the negative reaction to the 
plans, revisions were made and that’s when the building permit was issued was based on? Mr. 
Hurwitz concluded that that was correct. 

Commissioner John Lojek spoke on behalf of the Inspectional Services Department. Mr. Lojek 
explained that the illusion that his email back to Mr. Hurwitz was a decision of any kind. When 
emails are received by Commissioner Lojek, he responds. When Anthony Ciccariello asked Mr. 
Lojek about the project, Commissioner Lojek agreed with his stance for the Department. 
Commissioner Lojek explained that every decision that comes out of his department isn’t his; he 
authorizes his colleagues to make decisions for the Department. At the end of October, because 
the applicants wanted their building permit, Anthony explained what they could do but they 
could not do what they’ve originally proposed. Mr. Ciccariello informed Commissioner Lojek 
that the petitioner agreed to pergola but not the roof. Mr. Lojek explained that the decision that 
was made was based off the plans presented at the time the building permit was issued. The 
issuance of that permit was based off compliance with both the zoning code and the building 
code and that they cannot issue a permit unless it complies. 
 
Stuart Snyder asked Commissioner Lojek if the petitioner had not agreed to revise their plans but 
instead presented the plans they wish to proceed with knowing they don’t meet the requirements 
and they sought a denial of these plans, would that be an appealable decision. Mr. Lojek agreed 
explaining that most applicants would just revise plans.  
 
Lei Reilley referred to Commissioner Lojek’s email dated February 27, 2019 explaining that in 
that email, Mr. Lojek responded inviting the applicant to file an appeal with the ZBA. Mr. Lojek 
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explained that the language in his email was “boiler plate” cut and paste language. 
Commissioner Lojek explained that there are two means to appeal his decision; to file with the 
Zoning Board of Appeals or request a Special Permit. 

Chairman Lipsitt then reiterated that the question in front of the Board is whether the appeal was 
filed timely and asked whether there were any comments or motions from the Board. 

Mr. Rossi commented that while there was a little bit of ambiguity, he did not see any change in 
circumstances between October and February.  He further stated that the Petitioners were in no 
different position with respect to the information that the Department was providing in February 
as compared to November.  Mr. Rossi also noted that the Petitioners seemed to agree with that, 
and the only distinction the Petitioners were making is that the information received in October 
2018 came from Deputy Commissioner Ciccariello whereas the information received in February 
2019 came from Commissioner Lojek.  Mr. Rossi concluded this was not a distinction with a 
difference and that he was inclined to find that the appeal was untimely.  

Barbara Huggins Carboni commented explaining that this appeal is not just a question of 
untimeliness, whether the board has the authority redesign a project. The applicant received a 
building permit based off a compromise of what would count and what wouldn’t count towards 
FAR and as they were building the project, they came to the conclusion that they didn’t like 
result and wanted a redesign or another opinion of the building department that would allow 
them the design they desired. Mrs. Huggins Carboni explained that if what the petitioner wanted 
was the enclosed porch, and the building department told the applicant that their project exceeds 
the FAR, they were advised they could go to the City Council to seek a special permit to increase 
the FAR permitted. Barbara Huggins Carboni noted that not only does she see this as untimely 
petition, but it is also not up to this board to make that decision, it would be the City Council.  

Barbara Huggins Carboni explained her concerns for the building department noting that they 
must get a lot of calls and emails after a building permit has been issued. Mrs. Huggins Carboni 
explained that it is not appropriate to consider every phone call or email to be counted as a 
decision. 

Stuart Snyder agreed that each email shouldn’t be constituted as a decision. Mr. Snyder reverted 
to Michael Rossi’s point of whether the issuance of BP or the non-issuance of the formally 
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requested bp, that was the point in which an appeal would be properly taken. On that basis, Mr. 
Snyder would be inclined to make a motion to reject the appeal as untimely. 

Mr. Hurwitz explained that this process is difficult as a resident of the City.  He reiterated that 
the Petitioners agreed to a change in plans as a result of a quick discussion between their 
architect Mr. Levey and Deputy Commissioner Ciccariello.  The Petitioners accepted that but 
maintained that they were still able to ask for an actual, formal ruling from the Department.  Mr. 
Hurwitz also noted the Petitioners would not have filed the appeal had Commissioner Lojek not 
specifically invited them to do so.  He also noted it was not right for the Board to avoid the 
substance of the matter with this question of timeliness. 

Chairman Lipsitt explained to the Petitioner that the Zoning Board of Appeals has limits to its 
authority and discretion. She explained that the City and the Board accept decisions from 
Commissioner Lojek’s office as coming from Commissioner Lojek himself. 

A motion was made by Mr. Snyder to deny the Petitioners’ Application for Administrative Appeal 
of an interpretation by the Commissioner of Inspectional Services addressing the petitioners’ 
intent to construct a front porch on the basis that the appeal was not timely filed with the Board. 
The motion was duly seconded by Mr. Rossi and passed five in favor, zero opposed.  

Findings and Determination: 

1. In October 2018, Deputy Commissioner Ciccariello determined the unenclosed, covered 

entry in Petitioners’ plans would count toward the FAR calculation and Petitioner would 

be in excess of the permissible FAR.  On November 1, 2018, Commissioner Lojek 

determined that the unenclosed, covered entry was not a “porch” for the purposes of FAR 

and would count toward the FAR calculation.  Petitioners revised their plans and on 

November 7, 2018, were issued a building permit based upon their revised plans.   

2. Petitioners did not file an appeal within the 30-day time period required per G.L. c. 40A 

§15.   

3. Commissioner Lojek’s email dated February 27, 2019 is not an “order or decision” for 

the purposes of filing an appeal pursuant to G.L. c.40A, §8. 
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4. Therefore, Petitioners’ appeal dated March 8, 2019 was untimely.  Accordingly, the 

Board lacks jurisdiction to entertain Petitioners’ March 8, 2019 appeal.  

 

Meeting Adjourned: 7:37 p.m. 
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MEETING MINUTES 
Wednesday, May 22, 2019 

7:04 p.m. 
Room 211 

City Hall – 1000 Commonwealth Avenue, Newton  
 

Board Members Present: Brooke Lipsitt (Chair), Barbara Huggins Carboni, Michael Quinn, 
Michael Rossi and Stuart Snyder 

Staff Present: Adrianna Henriquez, Board Clerk; Jaclyn Zawada, Assistant City Solicitor 

 

A public hearing of the Newton Zoning Board of Appeals was held on Wednesday, May  

22, 2019 at 7:00 p.m. in Room 211, Newton City Hall, 1000 Commonwealth Avenue, 

Newton Centre, Massachusetts on the following petition:  

#03-19 Traolach Cahillane, 35-37 William Street, Newton, Massachusetts, pursuant to G.L. c. 

40A, §§ 8 and 15, appealing the March 8, 2019 Notice of Violation issued by the Commissioner 

of Inspectional Services for violation of Sections 5.3 and 8.3 of the Newton Zoning Ordinance 

governing stormwater management and usable open space, and for violation of Section R105 of 

the State Building Code, 780 CMR 51.00, governing building permits. The Appellant contended 

that the violation order and decision of the Commissioner of Inspectional Services was 

improperly issued. The subject property consists of a 3,040 square foot lot and is located in a 

Multi-Residence 2 District. 

 

Documents Submitted: 
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The following documents were submitted to the Board and/or entered into the record at the public 

hearing:  

1. Appeal of Decision of the Commissioner with accompanying documents, received April 

3, 2019 

2. Supplemental documentation from Appellant to the Zoning Board of Appeals, received 

April 10, 2019 

Late Filed Material: 

1. A set of photographs, a Commissioner’s bulletin dated May 16, 2011 regarding paving 

driveways, section 8.3, article 8 & section 5.3, article 5 of the Newton Zoning Ordinance 

and building jacket information filed night of hearing by Commissioner of Inspectional 

Services, John Lojek, on May 22, 2019  

2. A set of photographs filed night of hearing by Appellant’s representative, Tavis Babbit, 

on May 22, 2019 

 

Deliberation: 

Representing Traolach Cahillane, Mr. Tavis Babbitt of 60 Breed Street, Unit 5, Lynn, gave an 

overview of the appeal. Mr. Babbitt explained that the entire property was paved and in poor 

condition with an accompanying tree, which was also in poor condition.  Therefore, both the 

driveway and tree were removed. It was noted that the Appellant installed new pavers and a 250-

gallon drywell in the back area of the property. The Appellant’s intention was to replace an 

already impervious area and render the space usable. 
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Board member Michael Quinn asked if the Appellant hired a professional engineer or if the 

grade of the property changed. Mr. Babbitt said no and explained that the Appellant added the 

drywell with the thought that a lot of water would accumulate. 

Commissioner of Inspectional Services Department, John Lojek, explained to the Board that the 

violation notice and violations are clear. A decrease in open space below 50% would require 

relief, which was not sought. Alan Gifford, City of Newton Building Inspector, had just closed 

out the subject property’s building permit. Subsequently, when driving down William Street, Mr. 

Gifford was held up due to a traffic jam caused by paving trucks. The Commissioner explained 

that if pavers are used for parking, then it counts against open space. Referring to the photos 

provided, Commissioner Lojek noted that you can see from the Google Maps photos that there 

was previously grass and a lawn chair in the backyard of the subject property.  

Commissioner Lojek further noted that in an owner-occupied home, a tree permit is not 

necessary. But here where the subject property is not owner-occupied, the Appellant needed to 

get a tree permit.  

Commissioner Lojek also stated that the Appellant put in a drainage system, but it has not been 

approved, as it has never been inspected. Commissioner Lojek explained that these changes have 

to be calculated by professional engineers and inspected, but none of this was done.  

Karen Waller, owner of approximately 15 years to the abutting property, 31-33 William Street. 

Ms. Waller explained that she hopes to figure out a course of action for this appeal, as it is 

holding up renovations she wishes to make on her property.  

Brooke Lipsitt noted that the board cannot answer Ms. Waller’s question on how to move 

forward with her renovations but can develop a way forward for the Appellant.  
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Michael Rossi asked Ms. Waller if she’s ever present at property, as she does not reside at the 

property and resides in Natick.  Ms. Waller explained that she attends to the property every 

couple week.  

Amy Beckler, 48 Jefferson Street explained that there is more water in her basement, and it 

comes from the runoff of William Street to the side of Jefferson Street.  

Beverly Reid, 44 Jefferson Street expressed that she is neither in favor of nor opposed to the 

appeal, but that she wanted to know more about this issue. 

The Appellant’s project manager for the project, Bernard Newhouse, 210 Paulfrey Watertown, 

also spoke. He noted that he worked on project and was there most of the time. The properties 

asphalt was cracked, the plants were overgrown and the property “was a mess.” Mr. Newhouse 

noted that the owner got the permit, and he did the work for him inside of the house.  

Motion to close the public hearing moved by Michael Quinn. This motion was duly seconded 

Barbara Huggins Carboni. The motion passed five in favor and none opposed. 

Chairman Brooke Lipsitt noted that as there appeared to be no argument on the Appellant’s 

behalf that he was not obligated to get a permit, she would accept a motion.  

Michael Quinn moved to deny the Appellant’s appeal and uphold the Commissioner of 

Inspectional Services issuance of the violation. This motion was duly seconded by Michael Rossi. 

The motion passed five in favor and none opposed. 

Meeting Adjourned: 8:07 p.m. 

ZBA DECISIONS can be found at: 
http://www.newtonma.gov/gov/inspsvcs/appeals/current.asp 

 

http://www.newtonma.gov/gov/inspsvcs/appeals/current.asp
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MEETING MINUTES 
Wednesday, June 26, 2019 

7:12 p.m. 
Council Chambers 

City Hall – 1000 Commonwealth Avenue, Newton  
 

Board Members Present: William McLaughlin (Chair), Barbara Huggins Carboni, Michael 
Quinn, Michael Rossi and Stuart Snyder 

Staff Present: Adrianna Henriquez, Board Clerk; Jonah Temple, Assistant City Solicitor 

 

A public hearing of the Newton Zoning Board of Appeals was held on Wednesday, June  

26, 2019 at 7:00 p.m. in the Council Chambers, Newton City Hall, 1000 Commonwealth 

Avenue, Newton Centre, Massachusetts on the following petition:  

#04-19 Herrick Road Realty Trust, 907 Massachusetts Avenue, Cambridge, Massachusetts, 

requesting a variance from the front yard setback requirement of the Newton Zoning Ordinance, 

Section 4.1.3, to construct a three-story, nine-unit residential building at 39 Herrick Road. The 

subject property is located in the Business 1 zoning district and consists of a 12,979 square foot 

lot. 

 

Documents Submitted: 

The following documents were submitted to the Board and/or entered into the record at the 

public hearing:  

1. Application for Variance, with accompanying documents, dated June 3, 2019 
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Deliberation: 

Representing Herrick Road Realty Trust, Attorney Terry Morris of 57 Elm Road Newtonville 

gave an overview of the Variance petition. Mr. Morris explained that this is the third time in ten 

years this address has been presented to the Zoning Board of Appeals. The site was granted a 

variance in 2010 from the front setback requirement from the footpath, allowing the three-story 

mixed-use structure to be built directly abutting it, but the variance was not exercised. The 

petitioner then applied for another Variance in 2015. The difference from the requested 2010 

variance was to have ground floor office space rather than having ground floor restaurant space. 

The property has frontage along Herrick Road with access through a City-owned parking lot on 

Cypress Street. The property is also abutted by a 10-foot wide public foot path, provided by an 

easement, which is considered frontage for the purposes of zoning. Mr. Morris explained that 

when going through the special permit process, a 10-foot setback from the lot line was needed, 

but the lot line was reduced from the public foot path. A special permit was recently granted to 

allow the three-story, nine-unit residential building for residents fifty-five and over. 

Stuart Rothman, Trustee of Herrick Road Realty Trust, explained that he has been one of the 

owners of the property subsequently before 1998. In 1998, they were given the license to enter 

through the Cypress lot and 18 parking spaces were allotted for the parcel located at 17-31 

Herrick Road. Currently, not all of the parking spaces are rented. The tenants of 17-31 Herrick 

Road understand that the spots are terminable by either party and this lot is subject to 

development.  

Terry Morris interjected explaining that the Land Use committee had concerns about the effect 

this project would have on the tenants of 17-31 Herrick Road. Mr. Morris explained that part of 

the special permit was to apply a Transportation Demand Management Plan which give 

incentives to the residents including subsidy for a T-Passes for two years.  
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There was no public comment. 

Board member Michael Quinn commented saying that the site is unique, given the location of the 

MBTA and the site itself in which makes it a “difficult piece of land”. Both Michael Rossi and 

Stuart Snyder agreed with Mr. Quinn’s comments. Stuart Snyder added that with the removal of 

the walkway easement, it adds to the site’s hardship. Board member Barbara Huggins Carboni 

noted that she previously voted for the project, and would be inclined to do so again. 

Motion to close the public hearing made by Michael Rossi. This motion was duly seconded by 

Stuart Snyder. The motion passed five in favor and none opposed. 

Proposed Findings: 

1. The lot is unique due to its irregular, polygonal shape, the existence of the public footpath 

easement and diminished frontage, which conditions affect only the subject property and not 

other lots in the area. 

2. A hardship exists in that the shape of the lot and steep gradient of the adjacent MBTA 

land severely complicate the siting and construction of the building, and the variance is the 

minimum change necessary to allow the reasonable use of the lot. 

3. No substantial detriment to the public will occur in that the departure from the Zoning 

Ordinance requirement would not change the character of the surrounding area. 

4. Granting the variance requested would not derogate from the spirit and intent of the 

Zoning Ordinance since the building has sufficient setback from Herrick Road and the nearest 

abutting land owned by the MBTA. 

Proposed Conditions: 
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1. All buildings, parking areas, driveways, walkways, landscaping and other site features 

associated with this Variance shall be located and constructed consistent with the plans 

submitted with Petitioner's application. 

2. No building permit shall be issued pursuant to this Variance until the Petitioner has: 

a. Recorded a certified copy of the Variance with the Registry of Deeds for the 

Southern District of Middlesex County; and 

b. Filed a copy of such recorded Variance with the Clerk of the Zoning Board of 

Appeals, the Department of Inspectional Services, and the Department of Planning and 

Development.  

3. This Variance must be exercised within one year from the date of its filing with the City 

Clerk or the variance lapses. 

A motion was made by Michael Quinn to move to approve the Variance with no changes to the 

proposed findings and conditions. This motion was duly seconded by Michael Rossi. The motion 

passed five in favor and none opposed. 

 

Meeting Adjourned: 7:34 p.m. 
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