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Peter F. Harrington 

October 14,2014 

MEMORANDUM 


The purpose of this Memorandum is to provide the Board ofAldennen and the public 
with factual infonnation and analysis which should be useful in making a detennination 
ofthe Application ofLeopoldo Butera, Docket #319-14. 

The property located at 26 Elm Street 
i) contains 8,520 square feet ofland, a single family house that was built in 

1955, 
ii) an accessory building, containing a garage, that was built in 1999 in 

accordance with a Building Permit #1314-99 and 
iii) an attached roofsheltering a part ofthe lot along the Southerly side ofthe 

accessory building, that was added in early 2000's. 

Mr. and Mrs. Butera purchased the property in 1965. At that time, Mr. Butera was in the 
business ofLandscape gardening. See Exhibit 1, a copy ofa portion of the 1966 Poll 
List. In 1965, there were no prohibitions against the parking ofbusiness vehicles in a 
residential zone and there was no prohibition against having a home office for one's 
business in one's residence. The 1965 standard to measure a home business was not 
based upon office work or billing or record keeping It was based on site sales from the 
home and number ofcustomers. 

It is relevant to note that the City ofNewton has had an ongoing policy ofhard 
enforcement against landscape gardeners and other tradesmen who use their home as a 
base oftheir operations and no similar enforcement policy for professionals Oawyers, 
architects, etc.), sales representatives and other "white collar workers", who work from 
their residence. 

Mr. Butera is in a Timothy F. Sullivan situation, see Exhibit 2, news article from 
Newport Daily News. 
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The City ofNewton, after notices ofviolations that were and are disputed by Mr. Butera, 
brought criminal charges against both Mr. & Mrs. Butera relating to the conduct ofa 
business at 26 Elm Street. Although the Executive Summary issued by the Planning 
Department states that "The issue of the landscaping business has been resolved" the 
criminal charges against Mr. & Mrs. Butera are still pending in the Newton District 
Court. Also, the Summary does not point out that Mr. Butera ceased doing business in 
2010 and dissolved his corporation on April 28, 2011. See Exhibit 3, a_copy from the 
records from office ofthe Secretary of the Commonwealth. 

Mr. Butera contends that a number of the factual claims set forth in the "balanced view of 
the issues" presented by the City are, in fact, erroneous. 

First, the size of the building: The building footprint is slightly less than the footprint 
shown on the Building Permit Application that was approved by the City ofNewton 
when it issued Building Permit #1314-99, a copy ofwhich is attached as Exhibit 4. The 
proposed building footprint was 30 feet in width and 40 feet in depth as shown on a plan 
drawn by Ralph Bibbo, and attached as Exhibit 5. The actual building footprint is 29.5 
feet X 40 feet and is shown on a Plan drawn by Frank Iebba and attached as Exhibit 6. 

Second, the claims that the height ofthe building and that the accessory building is not 
1}'2 stories are incorrect .. 

Third, variances: It is Mr. Butera's position that he does not need the variances the City 
has told him he is required to seek. The accessory building is a pre-existing building, 
built within the requirements of the then applicable zoning ordinances. It is a pre­
existing, nonconforming bUilding. 

Fourth, because ofthe size and shape ofthe lot, the Petitioner seeks a waiver of open 
space and lot coverage requirements or, in the alternative, a recommendation that a 
variance be granted for the same. 

Exhibit 1. a copy ofa portion of the 1966 Poll List 
Exhibit 2. news article from Newport daily News 
Exhibit 3. a copy from the records from office of the Secretary of the Commonwealth. 
Exhibit 4. Building Permit #1314-99 
Exhibit 5. 1999 plan drawn by Ralph Bibbo 
Exhibit 6. 2014 Plan drawn by Frank Iebba 
Exhibit 7. Newton Ordinance 30-15 (m) and Table I, 1965 edition; 

Amendment V 111 (height Definition) 4/23/97; 
Amendment V 113 (}'2 story definition) 4/23/97 
Amendment V273 (Accessory building defined) 12/06/99 

Exhibit 8. a copy ofsignatures in support of the petition 
Exhibit 9. a plan ofneighborhood showing signers ofthe petition of support for the 
Special Permit. 
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Corporations Division 
Business Entity Summary 

ID Number: 562454457 


Summary for: LEO BUTERA LANDSCAPING, INC. 


The exact name of the Domestic Profit Corporation: LEO BUTERA LANDSCAPING, INC. 

Entity type: Domestic Profit Corporation 

Identification Number: 562454457 Old ID Number: 

Date of Organization in Massachusetts: 
04-26-2004 

Date of Voluntary Dissolution: 04-28-2011 Last date certain: 

Current Fiscal Month/Day: 12/31 

The location of the Principal Office: 

Address: 26 ELM STREET 

City or town, State, Zip code, NEWTON, MA 02465 USA 
Country: 

The name and address of the Registered Agent: 

Name: LEOPOLDO BUTERA 

Address: 26 ELM STREET 

City or town, State, Zip code, NEWTON, MA 02465 USA 
Country: 

The Officers and Directors of the Corporation: 

Title Individual Name Address 

PRESIDENT LEOPOLDO BUTERA 26 ELM STREET NEWTON, MA 02465 USA 

TREASURER LEOPOLDO BUTERA 26 ELM STREET NEWTON, MA 02465 USA 

SECRETARY LEOPOLDO BUTERA 26 ELM STREET NEWTON, MA 02465 USA 

DIRECTOR LEOPOLDO BUTERA 26 ELM STREET NEWTON, MA 02465 USA 

Business entity stock is publicly traded: [ 

The total number of shares and the par value, if any, of each class of stock which this 
business entity is authorized to Issue: 
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1995 Newton Ordinances 

ZONING 


d) A nonprofit trust or corporation having constructed and existing buildings may be 
as its primruy purpose the maintenance altered, extended or reconstructed to provide 
of open space. Jiving quarters for two families, provided that 

each dwelling unit has a minimum lot area of 
No building pennit shall be issued in three thousand (3,000) square feet. 
accordance with this subsection (k) until 
said designated open space shall have been (m) In no residence district shall an accessory 
conveyed to and accepted by one or more building be nearer to any lot Hne than five 
of the above and in the event that said open (5) feet. Such distances shan be measured to 
space shall not have been conveyed to the that portion of the principal or accessory 
city and/or the Newton Conservation building nearest the Jines, including outside 
Commission, a restriction, enforceable by vestibule or porch, and in the case of side lot 
the city, ensuring the permanent lines, but not rear lot lines, steps and 
maintenance of said land as open space, bulkheads. 
shall have been recorded. 

(n) Underground structures including, but not 
(6) . In granting a special pennit in accordance limited to, basements or parking facilities, 

with this subsection (k), the board of may be located within the applicable setback 
aldermen may designate one of the options distance, provided that any portion of the 
specified in subparagraph (5) above, which underground structure which is visible above 
shall be utilized and may designate that the ground must conform to the applicable 
public shall have a right of access to the setback distance. 
land so set aside or any part thereof. 

(0) With regard to the density and dimensional 
(7) Notwithstanding the above, the board of controls of this section, the portion of any lot 

aldermen may give pennission for further within the FloodplainlWatershed Area as 
reductions in or the waiver ofminimum lot delineated in subsection G of section 22-22 
frontage, setbacks and side and rear yards of the Revised Ordinances, as amended, may 
if it finds that such reductions are be used to meet the area and yard 
consistent with the purposes of this requirements for the district in which the 
ordinance and will enable the preservation remaindc;:r of the lot is situated, provided that 
of certain natural features,· including portion . does not exceed twenty-five (25) 
topography, trees, wooded areas, rock percent ofthe minimum lot area requirement. 
outcrops, native plants, walls, fencing and 
areas of aesthetic or ecological interest; (P) For lots which on August 3, 1987 were 
provided, however, that such further undeveloped and which prior to said date 
reductions shall not be exercised so as to were in single and separate ownership and 
permit . the construction of attached were not available for use in common or in 
dwellings within single residence districts. connection with a contiguous or adjacent lot 
(Rev. Ords. 1973, §24-13; Ord. No. 206, and which have a lot area less than 10,000 
4-19-77; Ord. No. 272, 5-15-78;· Ord. No. square feet, the as-of-right building height 
284, Pt. XIV, 6-19-78; Ord. No. T-173, 9­ shall be one story or twelve (12) feet. By 
16-91; Ord. No. U-28, 9-7-94) special pennit, the building height may be 

two stories or twenty-four (24) feet. As of 
(I) Notwithstanding the lot area per unit set forth right floor area ratio shall be .50 and by 

in Table 1 below, in all Multi-Residence 1 special permit the maximum floor area ratio 
and 2 Districts, new buildings may be may be .75. Allowed uses shall be restricted 
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SECfION 30-15 TABLE 1~DENSlTY & DIMENSIONAL CONTROLS IN RESIDENCE DISTRICTS AND FO~ RESIDENTIAL USES 

MIN1MUM 
REQUIRED 

LOT 
AREA 

LOT 
AREA 
PER 

UNITI 
SET BACKS: 

FRONTAGE FRONT SIDE REAR 

TOTAL 
FLOOR 
AREA 
RATIO 

BLDG. 
HEIGHT2 

MAXIMUM 
NUMBER 

OF 
STORIES 

MAXIMUM 
BUILDING 

LOT 
COVERAGE 

MlNIMUM 
AMOUNT 
OF OPEN 

SPACE 

ZONING DISTRICT 

SINGLE RESIDENCE 1 
Single Dwelling Units 
Lots created before 1217/53 

25,000 
15,000 

25,000 
25;000 

140 
100 

40 
25 

20 
12.5 

25 
25 

36 
36 

3 
3 

15% 
20% 

700A> 
65% 

Special Permits: 
Single Att. Dwelling Units (3()"S(b)(13» 
Single Family Detached (3()"15{k»' 

3 acres 
5 acres 

25,000 
15,000 

140 
50 

40 
15 

25 
7.5 

25 
15 

36 
36 

3 
3 

15% 
200A> 

700A> 
65% 

SINGLE RESIDENCE 2 
Single Dwelling Units 
Lots created before 1217/53 

15,000 
10,000 

15,000 
15;000 

100 
80 

30 
25 

15 
7.5 

15 
15 

36 
36 

3 
3 

20% 
30% 

65% 
50% 

Special Permits: 
Single Att. Dwelling Units (3()"S(b)(l3» 
Single Family Detached (30-15{k»' 

2 acres 
5 acres 

15,000 
10,000 

100 
50 

30 
15 

25 
7.5 

25 
15 

36 
36 

3 
3 

20% 
300A> 

65% 
50% 

SINGLE RESIDENCE 3 
Single Dwelling Units 
Lots created before 1217/53 

10,000 
7,000 

10,000 
10,000 

SO 
70 

30 
25 

10 
7.5 

15 
15 

36 
36 

3 
3 

300A> 
30% 

500A> 
50% 

Special Permits: 
Single Att. Dwelling Units (3()"S(b)(13» 
Single Family Detached (3()"15{k»' 

1 acre 
5 acres 

10,000 
7,000 

80 
50 

30 
15 

25 
7.5 

25 
15 

36 
36 

3 
3 

30% 
300A> 

500A> 
500A> 

MULTI-RESIDENCE 1 
Single & Two Family Dwellings 
Lots created before 1217/53' 

10,000 
7,000 

5;000 
5,000 

SO 
70 

30 
25 

10 
7.5 

15 
15 

36 
36 

3 
3 

300A> 
30% 

50% 
50% 

Special Permits: 
Attached Dwellings (3()"9(b)(5» 
Single & Two Family Detached (30-15{k»" 

15,000 
5 acres 

4,000 
7,000 

SO 
50 

25 
15 

25 
7.5 

25 
15 

36 
36 

3 
3 

25% 
300A> 

500A> 
50% 

(continued on next page) 



#456-96 

CITY OF NEWTON 

IN BOARD OF ALDERMEN 

April 23, 1997 

ORDINANCE NO. V-111 

BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE CITY OF NEWTON AS 
FOLLOWS: 

That the Zoning regulations, Chapter 30 of the Revised Ordinances of the City of 
Newton, Mass. 1995, as amended, be and are hereby further amended as follows: 

1. Substitute for the existing height definition in Section 30-1 the following: 

Height. The vertical distance from grade plane to the average height of the 
highest roof surface. Not included in such measurements are 1) cornices which do 
not extend more than five feet above the roof line; 2) chimneys, vents, ventilators and 
enclosures for machinery of elevators which do not exceed fifteen (15) feet in height 
above the roof line; 3) enclosures for tanks which do not exceed twenty (20) feet in 
height above the roof line and do not exceed in aggregate area ten (10) per cent of the 
area of the roof; and 4) towers, spires, domes and ornamental features. Further, no 
space above the maximum height established in Section 30-15, Table 1, shall be 
habitable. 

Amend the building height limitation in Section 30-15, Table 1 to 30 feeL 

3. Add a definition of Grade plane to Section 30-.1: 

Grade plane: A reference plane represt:nling the average of finished ground 
level adjoining the building at all exterior walls. 

Approved as to legal form and character 

-~:SyJ::t-~_ 
Daniel M. Funk 

City Solicitor 
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CITY OF NEWTON 


IN BOARD OF ALDERMEN 


April 23, 1997 


ORDINANCE NO. V-113 


BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE CITY OF NEWTON AS 

FOLLOWS: 

That the Zoning regulations, Chapter 30 of the Revised Ordinances of the City of 
Newton, Mass. 1995, as amended, be and are hereby further amended as follows: 

1. 	 Amend the maximum number of stories allowed in the column headed MAXIMUM 
NUMBER OF STORIES in Section 30-15, Table 1, from 3 to 2 112 in all residential 
districts except for Garden Apartments, More than Two Dwelling Units on a Lot, and 
Residential Care Facility. 

2. 	 Add to Section 30-1 a definition for Half stOlY: 

A story directly under a sloping roof where the area with a ceiling height of 7'3" 
or greater is less than 2/3 the area of the story next below. 

3. Add to Section 30-15, density and dimensional requirements, a new subsection (q) as 
follows: 

(q) 	 Any residential structure that is replacing a previously existing three-story 
residential structure shall be allowed three stories, but only insofar as the 
absolute height does not exceed that of the previously existing structure. 

4. Add a subscript 4 to the column headed MAXIMUM NUMBER OF STORIES and add 
a Footnote #4 to Section 30-15, Table I, as follows: 

Allow three stories by special permit if the proposed structure is consistent with 
and not in derogation of the size, scale and design of other structures in the 
neighborhood. 

Approved as to legal form and character 

\\ ~ LA,~I /.'--_/\.··~~-vv\. ~ 
Daniel M. ,Funk 
City Solicitor 



# 304-99 


CITY OF NEWTON 


IN BOARD OF ALDERMEN 


December 6, 1999 


ORDINANCE V -273 


BE IT ORDAINED BY THE BOARD OF ALDERMEN 
OF THE CITY OF NEWTON AS FOLLOWS: 

That the zoning regulations, Chapter 30 of the Revised Ordinances of the City of Newton, Mass. 
1995, as amended, be and are hereby further amended as follows: 

1. 	 Delete the existing text of subsection 30-15(m) and substitute therefor the following: 

(m) Except as provided in this subsection or where section 30-lSA or section 30-21 
provide otherwise, unless a variance is granted in accordance with the requirements and 
procedures set forth in this ordinance, in every residence district, accessory buildings 
shall conform to the following rf'(1llir~ments' 

(1) 	 An accessory building shall be no nearer to any side or 
rear lot line than five (5) feet, and no nearer to any front lot lint:) than 
the distance prescribed in Table 1 of Section 30-15 for a single-family 
or two family dwelling on the lot in question. 

(2) 	 The maximum height of each accessory building shall not 
exceed eighteen (IS) feet. No space above this maximum height shall 
be habitable or comprise a dwelling unit, as defined in section 30-1, 
without the grant of a special permit by the board of aldermen in 
accordance with section 30-24. Habitable space, for purposes of this subsection, 
includes any available space which is used, or designed, arranged or constructed 
as living space, which need not include all components of a full dwelling unit. 

(3) 	 An accessory building shall have no more than one and one-half (1 Y2) 
stories. 

(4) 	 The ground floor area, as defined in section 30-1, of an accessory 

building shall not exceed seven hundred (700) square feet. 


(5) 	 If the accessory building is a garage, unless a special permit is 
granted in accordance with the requirements and procedures set RECEIVED 

. DEC 	 1 7 1999 

MAYOFI'S OFFICE 



#304-99 
Page 2 

forth in sections 30-8(b)(7), 30-15, 30-19, and 30-24, for each 
dwelling unit: 

a) 	 There shall be no more than one (1) garage, 
whether or not it is located in an accessory 
building; 

b) 	 A garage shall provide for not more than 

three (3) automobiles; 


c) 	 The ground floor area of a garage shall not 

exceed seven hundred (700) square feet. 


Accessory structures, other than accessory buildings as referenced 
above, must conform to the applicable setback requirements for 
the principal building under section 30-15, Table L Measurements 
under this section shall be made from the lot line to that portion 
of the accessory building or accessory structure nearest the lines, 
including an outside vestibule or porch. Such measurements 
are also made from the lot lines to steps or bulkheads in the case 
of front and side lot lines, but not in'the case of rear lot lines. 

Approved as to legal form and character 

~~~~ 
bANIEL M. FUNK 

City Solicitor 


Under Suspension of Rules 

Readings Waived and Approved 

22 yeas 1 nay (Ald. Sangiolo) 1 absent (Ald. Tattenbaum) 


EXECUTIVE DEPARTMENT 
Approved: November 8, 1999 

~~~ ~~w 

(SGD) EDWARD G, ENGLISH (SGD) DAVID B. COHEN 

City Clerk Mayor 

RECEIVED 

DEC 1 7 1999 

MAYOR'd OFFICE 



SIGNIFICANT ISSUES FOR CONSIDERATION: 

First: The site is an appropriate location for the proposed addition of the 
accessory structure. The proposed addition provides a shaded area on the southerly side 
of Mr. Butera's property that he can use for residential accessory outdoor activities, 
including preparing his seedling tomato plants for planting, sorting harvested tomatoes 
before taking them inside for canning, other horticultural activities and passive 
recreational activities, all accessory uses in a multi-residence 1 zoning district. 

Second: The proposed addition will not adversely affect the neighborhood. In fact, 
we are submitting a list of Mr. Butera's neighbors that support his petition of this Special 
Pennit. A copy is attached as Exhibit 8. 

Third: Looking at 26 Elm Street, in hindsight in 2014, it is not unexpected that 
there would be a different interpretation ofwhat happened. 

i) Mr. Butera applied for and received a building pennit to construct a 30 
foot by 40 foot accessory building to be used as a garage and for the storage ofhis 
landscape business equipment. The reason he built the accessory building was to move 
his trucks and equipment inside. This fact was a known fact at the time. There is no 
reason to believe that the Building Department did not know what he was doing, how big 
his building was or that there was some type ofconspiracy to allow him to evade the 
building and zoning laws in effect at the time. 

ii) Mr. Butera was born in Italy in 1938. He has a 10th grade education. 
While he can understand English, his speech is heavily accented and he has limited 
ability to read and write English. He is smart enough to establish and run a successful 
business for over 45 years, but he is not a builder and is not experienced in the intricacies 
ofbuilding and zoning laws. 

iii) Mr. Butera did not write the various restrictions we now see on his 
building pennit application. He has no memory ofbeing told they were added to the 
application. If they were added at the time ofthe application or at the time of the 
issuance of the building pennit, why were they not included on the actual building 
pennit? 

Fourth: Administrative Determinations in the Zoning Review Memorandum 

Administrative Determination 2: Newton Zoning ordinance, Table I, §30-15 states 
the building height in a MR-l Zone is 36 feet. The plans filed with the Building Pennit 
Application, and accepted by the Building Department, show a proposed building height 
of26' 2". 

The Planning Department, in paragraph 2 of the Administrative Detenninations attached 
to the Public Hearing Memorandum, Attachment C, Zoning Review memorandum, says 
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the then building height restriction was 22 feet. I did not find any amendment to Table I 
reducing the height from 36 feet to 22 feet. 

Finally, according to Mr. Iebba, fonner City Engineer, in 1999 the height ofa building 
was measured to the mid-point ofthe roof elevation. That is 21 feet, one foot less than 
the height limitation of22 feet. 

Administrative Determination 3: The second floor contains 560 square feet with a 
ceiling height above 7 feet 3 inches, that is less than % ofthe ground floor area. See 
Ordinance V-113, April 23, 1997. In 1999, this accessory building was considered a 1 Y2 
story building. 

Administrative Determination 4: In 1999, it was pennissible to have a garage in an 
accessory building. Ordinance V 273, Revising §30-15(m), enacted December 6, 1999, 
after the Butera Building Pennit was issued, is the section that limits a garage to 700 
square feet. 

However, this amendment also allows a garage to be located within or as part of an 
accessory building. The 700 feet referred to is a reference to that portion of the accessory 
building that was allowed for garage use. It is not a limitation on the size of the building. 

Further, why would the Building Department issue a Building Pennit ifthe plans 
submitted with the application did not confonn to the then current building & Zoning 
Codes? 

Administrative Determination 5 & 6: Because of the size and shape of the Lot, the 
petitioner seeks a waiver ofopens and lot coverage requirements or, in the alternative, a 
recommendation that a variance be granted for the same. 

Expiration of Statute of Limitation: Assuming the accessory structure may 
exceed some present density and dimensional controls, and further assuming they did not 
comply to existing density and dimensional controls in effect on September 3, 1999, the 
Statute of limitations has expired and the City can not uSe a back door practice to require 
the Petitioner to correct those problems by demanding he get a variance. 
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We support the petition of Leo Butera for a Special Permit to keep the roof extension on the side 
ofhis garage and to confirm the legality ofhis garage. 

Name Street Address 
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10/14/2014 


City of Newton 


Property ID: 
14-16 COTTAGE PL 14 Address: 
NICHOLSON TOREY JOwner: 

MAP FOR REFERENCE ONLY 
NOT A LEGAL DOCUMENT 

Because of different update schedules, current 
property assessments may not reflect recent 
changes to property boundaries. Check with the 
Assessors' Office to confirm boundaries uses at JEEDHAM 
the time of assessment. 


