CITY OF NEWTON
LAW DEPARTMENT
INTEROFFICE MEMORANDUM

DATE: October 24, 2014
TO: Ald. Marc Laredo, Chairman
Members, Land Use Committee
FROM: Ouida C.M. Young, Associate City Solicitor
RE: Kesseler Woods

Executive Summary of Cooperative Purchasing Agr erﬁ?’ff'\;\\
ol

The Land Use Committee requested more detailed information regarditig the background
on the Cooperative Purchasing Agreement between Cornerstone Development and the City of
Newton that resulted in the acquisition by the City and Cornerstone of a 42 acre parcel owned,
but undeveloped, by Boston Edison. The purpose of the Cooperative Purchasing Agreement
(“Agreement”) from the City’s perspective is most succinctly stated in one of the opening
paragraphs of the Agreement,

Whereas, the City seeks to acquire portions of Kesseler Woods for open space
purposes and also seeks to foster a balanced development of the remaining land,
in a manner that maximizes preservation of open space and passive recreation
opportunities, affordable housing, integrates housing with existing land
characteristics, and is reflective of the concerns and considerations of the existing
residential neighbors.

I’ve attached copies of the Agreement as well as the six amendments made to the
Agreement, the last of which was executed in 2009 by Mayor Cohen, to this memorandum.
Attached as well is a memorandum from Benjamin Solomon-Schwartz, Sr. Planner, regarding the
Kesseler Woods project. Although addressed to the CPC, the memorandum was prepared as part
of the Planning Department’s 2008 memorandum submitted to the Board of Aldermen at the time
Cornerstone filed its second special permit application for a 62 unit condominium development
with 11 affordable units.

Also attached, and perhaps of particular interest, are the original recommendations made by
the Community Preservation Committee in 2003 to the Board of Aldermen at the time the Board
was considering the request to use $5,000,000 in CPA funds as the City’s monetary contribution
towards acquisition of Kesseler Woods. While the Board approved the initial $5,000,000 request,
it did not approve the CPC’s recommendation to appropriate an additional $1,000,000 towards
the acquisition cost. The additional funding was needed because Boston Edison did not accept
the initial bid from the City and Cornerstone, but did invite them to submit a second, higher bid.
Cornerstone contributed the additional funds necessary to increase the bid offer.

While Open Space and Recreation is the stated CPA category for funding, the CPC’s
recommendations make clear that affordable housing was a significant aspect of the Kesseler
Wood acquisition that the CPC hoped to achieve. It is also clear that the CPC and Board of
Aldermen knew a multi-residential development consisting of 62 or 63 units, of which 11 units




would be affordable, would be proposed for this part of the 42 acre site, referred to as Area 2.

The framework of the public/private partnership between the City and Cornerstone is the
Agreement, although the Agreement does not control the special permit process. The Agreement
divides the 42 acres between Cornerstone and the City and requires conservation restrictions and
easements to be recorded on some parts of Cornerstone’s property. The Agreement also capped
the number of housing units that could be built by Cornerstone in either the subdivision or multi-
family development (8 and 64 units with 20% of the latter being affordable). It also identified a
“Preferred Plan” of not more than 55 units on Area 2 that Cornerstone would have to pursue first.
Only if Cornerstone was unable to get all necessary permits for the Preferred Plan would it be
able to pursue an alternative plan.

As noted, the Agreement has been amended six times, with the first amendment being
executed in August of 2003 at approximately the time the CPC was recommending that the Board
add an additional $1,000,000 in CPA funds towards the acquisition cost. In this 1* amendment,
Cornerstone agrees to increase the funds it’s contributing from $6,300,000 to $9,100,000. This
amendment notes that the City’s share would be increased by $1,000,000 if the appropriation was
approved.

The 1" Amendment also has a corresponding increase in the number of units that
Cornerstone is permitted to build in both the subdivision and multi-family development. The
Preferred Plan allows up to 11 single family houses in the subdivision, while the Preferred Plan
for the multi-family development allows up to 62 units. The caps on the total number of units are
also raised to 14 single family houses for the subdivision, and 80 units for the multi-family
development. The 20% affordable housing requirement is not changed by the 1* Amendment.
However, the 2™ Amendment, also executed in August, 2003, states that, “If Cornerstone has
used best efforts but that such a development containing twenty percent (20%) Inclusionary Units
is not feasible, the parties shall agree on a lesser number of Inclusionary Units.”(Emphasis
Added)

At the time Cornerstone applied for the first special permit in 2006, the Agreement had
been amended again, to permit a single, large multi-residential structure with several townhouse
structures rather than buildings resembling large single family homes, and to reduce the number
of affordable units to 11. That special permit was not exercised. At the time Cornerstone applied
for a new special permit for the same project in 2008, the Agreement was amended a 5™ time to
extend the time for performance by Cornerstone in recognition that the “... changes in the
housing and lending markets in the Greater Boston area ... have had direct negative impacts upon
the financial feasibility, potential success and ability to commence the proposed development of
Area2...”

While Cornerstone received the second special permit, it was unable to commence
construction due to the significant downturn in the economy. In May, 2009, the 6" and last
amendment was executed, which permitted Cornerstone to develop Area 2 either as the approved
special permit project; or as a multi-family development in either 1 or more structures with a
maximum of 80 units; or as an Assisted Living Facility of up to a maximum of 130 independent
dwelling units in either 1 or more structures.

As noted in the Petitioner’s Response, while there are several areas where the Petitioner
will be looking to modify the Agreement again, none of those modifications would concern the
number of units, number of affordable units, or any of the rights that the City already has in
regard to the recorded conservation restriction and recorded easement.
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DEPARTMENT OF PLANNING AND DEVELOPMENT

CITY OF NEWTON
Massachusetts

INTER-OFFICE CORRESPONDENCE
DATE: January 7,2010

TO: Alice Ingerson, Community Preservation Program Manager

FROM: Benjamin Solomon-Schwartz, Sr. Planner

SUBJECT: Kesseler Woods

In early 2003, Boston Edison announced that it would sell its surplus property known as Kesseler
Woods, pursuant to the requirements of deregulation, in a sealed auction to the highest bidder. For
many years, the City has identified Kesseler Woods as a conservation priority in the City’s
Recreation and Open Space Plan. It was determined that acquisition of the property would meet the
goals of the Community Preservation Act (CPA) and that CPA funds could be used as a source of
financing. Mayor David B. Cohen established a working group to help guide the City’s strategy in
responding to Boston Edison’s request for bids.

Through an extensive design and selection process, the City sought to find a co-bidder with whom the
City could purchase the land. The City issued a Request for Proposals and, once received, nine
proposals were ¢valuated by a working group. A public hearing was held to provide an opportunity
for community input. The community response to the proposals favored townhouse-style structures
that mimicked large single-family homes and which were nestled into the existing topography.
Cornerstone Corporation was selected as the City’s development partner, with plans for a proposed
single-family subdivision on the northernmost portion of the site off Brookline Street and attached
dwellings on the southernmost portion of the site off LaGrange Street, which would resemble large
single-family homes in appearance.

A cooperative bid was submitted to Boston Edison. Afler the first round of sealed bidding, the City
of Newton and Cornerstone Corporation were invited to submit a second and higher bid. That bid of
$15.1M, with Cornerstone providing $10.1M and the City contributing $5M, funded through the
Community Preservation Fund, proved to be the successful bid.

Per the terms of the agreement, Cornerstone Corporation acquired Lot J and Lot H (now officially
recorded as Lot J, Lot 11, and Lot H-1) of the Kesseler Woods site from Boston Edison. Lot J has
been developed for single-family residences through an Approval Not Required (ANR) Plan for the
lots with frontage on Brookline Street, approved by the City Engineer on May 14, 2004 and a
Subdivision Plan, reviewed and approved by the Conservation Commission on August 3, 2004, and
the Board of Survey on August 11, 2004.

In 2006, the development of Lot H-1 as a 62-unit condominium complex was approved by the Board
of Aldermen; the approved site plan consists of one 52-unit building and two groups of attached
townhouses. A one-year extension of the special permit was granted in 2007. Because the special-
permit was not exercised by the conclusion of this extension and no more extensions are available,
the petitioner re-submitted the application as approved in 2006 for a new special permit 2008. The
application was approved, and the new special permit was extended 2009. If the developer does not
exercise the special permit by fall 2010, the special permit will expire, and this project would require
special permit review again.




Kesseler Woods, p. 2 of 2 February 12, 2010

CONSERVATION

As required by the Cooperative Bidding Agreement, the City of Newton received a Conservation
Restriction and easement from Kesseler Development over a portion of Lot H-1), consisting of an
area of approximately 483,657 square feet. The Conservation Restriction and easement gives the
City the right to access land owned by Cornerstone Corporation, for the purposes of pedestrian and
recreational access, footpaths and trails. The Cooperative Bidding Agreement also requires that upon
the substantial completion of construction, or sale, of ninety percent (90%) of the dwelling units,
Cornerstone Corporation will transfer to the City $75,000 for the trail system and creation of a
maintenance fund. Additionally, and in accordance with the City’s Cooperative Bidding Agreement
with Cornerstone Corporation, undeveloped land within Lot H-1, Lot 11 and Lot J that is not required
by Cornerstone to meet its dimensional requirements for zoning and permitting (“Residual Areas™)
will be transferred to the City of Newton for one dollar. According to the proposed design, the area
subject to the conservation easement, approximately nine acres, would be deeded to the City of
Newton as additional public conservation land. With the 12+/- acres of land that the City currently
owns (Lots C, D, and G, located to the north and south of Vine Street), this would potentially bring
the City’s total ownership of Kesseler Woods to approximately 21 acres.

AFFORDABLE HOUSING

Eighteen percent of the units (11 units) in the proposal are designated as “Inclusionary Units” as was
required by the City’s Zoning Ordinance at the time the special permit was granted, as an initial
proposal for 20 percent affordable units proved financially infeasible. Six of these units will be
available to households earning up to 80 percent of the area median income, and five of these units
will be available to households earning up to 120% of the area median income.

ZONING

While single-family attached dwellings are permitted by special permit in the SR3 District (minimum lot
size of one acre), multi-family developments are not permitted, either by right or by special permit. As
such, the petitioner is seeking approval for a change in zone to Multi-Residence 3 (MR3). Under the
proposed MR3 zoning, the petitioner is seeking approval of a special permit for the proposed 52 unit
multi-family dwelling and ten single-family attached dwellings. The proposed building height of 3%
stories and 46.75 feet also requires the approval of a special permit. In addition, the petitioner is seeking
waivers to allow for some of the parking spaces to be narrower than the minimum required width,
lighting levels below 1.0 foot candles, and the required bicycle racks to be located within the lower level
garage of the multi-family structure instead of near the main entrance. In addition, the petitioner is
seeking a special permit to alter the grade by more than three feet. A special permit is also necessary to
allow for a directional sign to be over three sq. ft. in area.

The prior approval of the proposed zoning map amendment was contingent on the exercise of the special
permit and thus requires a repeated review. Once again in 2008, a zoning map amendment was approved
contingent on the implementation of the special permit. If the special permit expires in 2010, the zoning
map amendment will expire then as well.

The initial Cooperative Bidding Agreement between the City and the developer has been amended
six times. The most recent amendment would allow the developer to construct an assisted living
facility with up to 130 units as an alternative to a multi-family dwelling. Despite the flexibility
offered by the City as a bidding partner, an assisted living facility could not be constructed without a .
rezoning and a special permit.

CC: Planning Department File
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City of Newton

City of Newton, Massachusetts

Community Preservation Committee

David B. Cohen
Mayor
TO: Honorable Board of Aldermen

FROM: Community Preservation Committee (CPC)
DATE: 14 May 2003 -
RE: CPC Recommendations for CPA Funding

"PROJECT TITLE: KESSELER WOODS
CPA CATEGORY: Open Space and Recreation

PROJECT DESCRIPTION

The applicant, the City of Newton’s Executive Department and the Planning & Development
Department, request CPA funding of up to $5,000,000 for a proposal to preserve up to 30 acres of
the Kesseler Woods property. Kesseler Woods is a tract of more than 42 acres of unprotected open
space in Newton. The land is currently owned by the Boston Edison Company (NSTAR) and
includes two (2) parcels of land at LaGrange and Vine Streets, in the southeast corner of the City.
The north parcel contains more than 33 acres and the south parcel contains nearly 9 acres. The land

is currently zoned single-family residential.

Boston Edison has offered this land in a sealed bid auction to the highest bidder. Insignia ESG,
Edison’s real estate broker, has extended their "call for offers" date from February 21 to June 20
2003 to allow time for all interested parties to better formulate a "conforming bid." In Insignia’s
letter to prospective bidders, the offering conditions require that the full purchase price be paid on
October 10, 2003. It states that bids involving any delayed payments or other contingencies will be
considered nonconforming. '

The City intends to submit a bid to Boston Edison for acquisition of the property. In order to
assemble a competitive bid, the City is exploring a potential co-bid with a development firm to
pursue housing on a portion of the 42-acre site, leaving the remainder of the site open.

The City of Newton released a Request for Interest (RFT) on March 28 to seek expressions of
interest from individuals or developers to explore the potential to submit a co-bid to Boston Edison
for acquisition of the land. On April 14, nine complete responses to the RFI were received. The
Mayor and his working group reviewed and evaluated the proposals, held a public meeting on May
6, and interviewed and negotiated with many of the respondents. During the following week, the

Mayor selected a development partner.

Through this process and in response to the Community Preservation Committee’s request to -
increasing the number of affordable units, a preferred conceptual site plan (as revised on May 14,
after submission of the May 12 application) emerged as follows (refer to attached map to locate

Areas 1-4):




OPEN SPACE COMPONENT

Area 3 (corner of Vine and LaGrange Streets): Open Space, owned by the City, under the
control of the Conservation Commlssmn

Area 4 (the South Parcel): Open Space, owned by the City, under the control of the
Conservation Commission and likely to be merged with the existing Saw Mill Brook

Conservation Area.

Environmentally Constrained Area (approximately 35% of entire site): Open Space
possibly protected through a conservation easement or restriction (held by the City,
Conservation Commission) with an option to purchase for nominal consideration.

HOUSING COMPONENT

Area 1 (Brookline Street, 6.8 acres): 7 (or 8) single-family houses including 6 along the
existing road frontage (ANR lots) and 1 or 2 rear lot subdivisions with common driveways. A
consetvation easement (to be held by the City) would be located on the rear developable

acreage (up to 5 acres, depending on lot size).

Area 2 (LaGrange Street, 11.3 acres): 56 (or 55) multi-family units on Area 2 that are housed
~ in multiple buildings with the general appearance and massing of single-family houses with
approximately 2-4 units in each building. Units in Area 2 include a minimum of 11 affordable

units.

The plan would li kely include a loop road, individual driveways with garages incorporated
“within the buildings to minimize surface parking, and a significant landscaped buffer along the

- northern edge abutting existing single family houses.

The development of the housing portion on Area 2 would require a special permit and, depending
on the final site plan, some of the development on Area 1 may require a special permit. In the event
that the special permits required are not forthcoming, while Areas 3-4 will still be preserved as open
space, the remainder of Area 1 may be subject to development, and some of the envir onmentally
legulated areas, although unbuildable, may form part of some of the lots on Area 2. However, under
these circumstances, the City would seek to obtain a conservation easement on the environmentally

regulated and open space areas.

FINDINGS

Community Preservation Act

This proposal meets the criteria established under MGL ¢.44B because:

1. The subject parcel meets the definition of open space since it is forest land, 35% of which is
environmentally constrained, and'the land is also important wildlife habitat since it links to
two conservation areas (Saw Mill Brook and Baldpate Meadow Conservation Areas).

2. The project will protect existing open space from development encroachment through a City
acquisition of Areas 3 and 4 of the site, which comprise approximately 9.4 acres of
developable land and a conservation easement on the environmentally constrained land

(over 15 acres).




Newton Community Preservation Plan

Overarching Goals

lwéontl 'ibute to the preservation of Newlon S uniﬁclll;ﬂcr:hm acter,“l;o“c)‘s'l.‘l:ll;;itality ofthe ~ Yes
commumty and enhance the quallty of life for its residents.

_ZWéel 've more than one CPA categmy - Yes

| 3 Dc;llll)nstl rate the highest cost/benefit \lalllflby lel;mve to othel p1 opos;lls | See be.
4 Levelage l)tllelw publlcrénd/or l')llllvate fundsu '4 - | Yes
SMPl 'eserve a resource or opportunity that would clthel wl’s’er be lost N Yes R
'm6 ‘ Create incentives for other private projects to occul‘w | No

7. Show that a p1 O_]eCt is the most reasonable available optlon to aclneve the obJectlve Yes
H8 Demonstl ate strong commumt‘}r"étll)ﬁ»oll ‘ : » Seebe
V9 Ser veito equltably distri lbute‘ CPA funds tln oughout the Clty ] Yes

Additional comments on selecte(l- goals:

Goal #3: Projects received during the November 2002 funding round included a high CPA cost of
$850,000 and a low CPA cost of $24,780. The CPA cost for this project is up to $5M. The relative
benefit for this project includes the following factors: At a minimum, if the City wins the bid to
Boston Edison, the CPA funding would result in permanently preserving Areas 3 and 4 as open
space. According to the City’s private appraisal, the combined value for Areas 3 and 4 is a range of
$4.9M to $5.4M. If the preferred conceptual plan, as described above, is achieved, the City would
preserve almost 30 acres of open space on the site through a combination of City acquisition of the
entire south parcel and a portion of the north parcel, and conservation restrictions on portions of the
north parcel. '

Goal #8: Kesseler Woods is the largest open space land in the City at risk of development. For
many years, this land has been a conservation priority identified in the City’s Recreation and Open
Space Plan due to its environmentally sensitive features which include: a substantial amount of
wetland and floodplain; Saw Mill Brook; a locally-rare vegetative community; and a significant
amount of diverse wildlife habitat. The Mayor held a public meeting on May 6 and the CPC heard

" public comments at its May 12 meeting. Although the attendees expressed various viewpoints, there
is clear agreement that the City should request CPA funds in order to make a competitive bid to
Boston Edison for acquisition of the land. Many attendees spoke in favor of limited development on
the site that incorporated community housing, just as many spoke in favor of maximizing open
space on the site to the greatest extent possible. The City’s proposed conceptual site plan intendsto -
balance both of these important CPA and community goals as well as integrating pass1ve recreation

opportunities into the site.




Open Space Goals
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Additional comments on selected goals:

Goals #6 & #7: Acquiring Areas 3 and 4 will provide an opportunity to create a passive recreation
trail system and to formalize public access on existing trails. Public access provides opportunities
for passive recreation, nature-related education, scientific study, etc.

Goal #8: This project would provide protection to Areas 3 and 4, which both have scenic road
frontage, forested land, flowing water, and scenic views. In addition, Area 4 has a locally rare plant
community. See the attached matrix titled "Kesseler Woods: Environmental Attributes of Areas 1-
4" prepared by Martha Horn, Senior Environmental Planner, City of Newton.

Recreation Goals .

l Addless the needs tar geted in the Recreatlon and 0pen Space Plan and take advantage Yes

- of other 0pp01tun1tles to meet the recreation needs of the residents of the Clty

2 Meet the recreation needs of the gl eatest numbe1 of 1e51dents poss1ble No

3. Meet the greatest vauety of recreation needs pos51ble No

' 4 Selve passive as well as active uses. F lndlng ways to balance the range of 1e01eatlonal Yes

- opportunities and serve the diverse recreation needs of the community is a priority of the

. CPC.

x 5 PlGSeIVC s1ght lmes consistent w1th open space. . Decmons about scale and Yes, ¢
placement should be made with the obJectlve of enhancmg or enabling open views.
6 Access f01 dlsabled 1es1dents S 1ould be 1ncluded in plans whe1 ever pos51ble NA




Additional comments on selected goals:

Goal #5: The City’s preferred conceptual plan, described above, clusters lumted housing
development in two areas of the site and enables maximum preservation of open space, passive
recreation opportunities, and preserves site lines consistent with open space to the greatest extent

possible under a limited development scenario.

CcprC RECOMMENDATION

This project is a rare opportunity that is consistent with the CPA criteria and many of the Plan’s
goals, as described in detail above. The Community Preservation Committee (CPC) recognizes the
extraordinary amount of open space that would be preserved through this proposal and
acknowledges the Mayor’s commendable efforts to incorporate affordable housing into the
preferred plan. However, at its May 12 meeting, the CPC strongly urged the Mayor to make best
efforts to increase the number of affordable units above the 9 units as originally proposed.
Additionally, in the event that the zoning relief for the preferred conceptual plan is not approved,
the CPC strongly urged the Mayor to negotiate additional assurances that affordable units will be
provided under the developer’s fallback plan. In response to these concerns, at the CPC’s May 14
meeting, the Mayor submitted a revised plan increasing the total number of units from 60 to 63 in
order to accommodate an increase in affordable units from 9 to 11, as described in more detail

. above. The CPC applauds the Mayor’s efforts in bringing forth the revised plan which is responsive

to the CPC’s initial concerns.

Therefore, the Community Preservation Committee unanimously recommends funding this
application to submit a bid to Boston Edison by borrowing up to the requested $5,000,000 to be
expended under the direction and control of His Honor the Mayor for purposes of funding a portion
of the proposed bid to Boston Edison for acquisition of Kesselel Woods with the following

conditions:

1. If the City prevails in its bid to Boston Edison, at a minimum the City will acquire the entire
south parcel (parcel #820410022) and an approximately 2.4-acre portion of the north parcel
(parcel #820370003) located on the corner of Vine and LaGrange Streets. These areas are
referred to as Areas 3 and 4 on the attached map, prepared by Sasaki Associates, Inc. The
purpose of these acquisitions is for permanent open space.

2. Any portion of the grant not used for the purposes stated herein shall be returned to the

Newton Community Preservation Fund.

The Community Preservation Committee further recommends that the Board of Aldermen authorize
the Mayor to take all steps to carry out the purchase of the property described as Areas 3 and 4, and
a conservation easement or restriction in the environmentally constrained areas with an option to
purchase for nominal consideration. In addition, the Mayor’s authorization should allow him to
acquire, on behalf of the City, additional real estate interests in the north parcel in order to
maximize the creation of open space and development of community housing.




City of Newton

City of Newton, Massachusetts

Community Preservation Committee

MEMORANDUM
David B. Cohen
Mayor
TO: Honorable Board of Aldermen
FROM: Community Preservation Committee (CPC)
DATE: 2 September 2003

RE: CPC Recommendations for CPA Funding
PROJECT TITLE: XESSELER WOODS
CPA CATEGORY: Open Space and Recreation

PROJECT DESCRIPTION

The applicant, the Mayor of the City of Newton and the Planning & Development Department, request CPA
funding of an additional $1,018;500 for acquisition of the Kesseler Woods property and related expenses.
Kesseler Woods is a tract of more than 42 acres of unprotected open space in Newton. The land is currently
owned by the Boston Edison Company (NSTAR) who recently notified the Mayor that the City’s co-bid with
Cornerstone Corporation was the highest bid received in the second round of bidding on August 8. The City
and Cornerstone are scheduled to close on the purchase of the property on January 7, 2004.

As presented at your special meeting on August 5, in order to create the City’s final and best offer for the
land, Cornerstone agreed to increase its contribution from $6.3M to $9.1M and the Mayor agreed to request
an additional $1M to increase the City’s share from $5M to $6M. The development plans were also
modified from the original proposal, which was 63 total units, to a total of 73 units (Area 2 increases from 55
to 62 units, with 20% affordable; and Area 1 increases from 8 to 11 house lots). The City submitted the
winning bid with Cornerstone on August 8, totaling $15.1M.

Should the additional $1M, as requested, not be granted, Cornerstone has agreed to increase its contribution
from $9.1M to $10.1M and will create 14 single-family house lots on Area 1 (rather than 11); the plans for

Area 2 would not change in any way.

In addition to the $1M, this request includes $18,500 for related expenses resulting from the purchase. This
includes $10,000 for outside counsel, $6,000 for title insurance, and $2,500 for recording fees, title
rundowns, copies, and other miscellaneous expenses related to the purchase. (See the attached letter from

City Solicitor Dan Funk, dated August 25.)




CPC Recommendation Kesseler Woods page 2

A preferred conceptual site plan (as revised for the August 8 bid submittal) is as follows (refer to attached
map to locate Areas 1-4): o

OPEN SPACE COMPONENT

Area 3 (corner of Vine and LaGrange Streets): Open Space, owned by the City, under the control
of the Conservation Commission.

Area 4 (the South Parcel): Open Space, owned by the City, under the control of the Conservation
Commission and likely to be merged with the existing Saw Mill Brook Conservation Area.
Environmentally Constrained Area (approximately 35% of entire site): Open Space possibly
protected through a conservation easement or restriction (held by the City, Conservation
Commission) with an option to purchase for nominal consideration. '

HOUSING COMPONENT -
Area 1 (Brookline Street): 11 single-family houses including 6 along the ex1stmg road frontage

(ANR lots), 3 rear lot subdivisions with common driveways, and 2 lots off of the end of Harwich
Road. This plan provides a substantial open space buffer along the east portion of Area 1.

Area 2 (LaGrange Street): 62 single-family attached units on Area 2 that are housed in multiple
buildings with the general appearance and massing of single-family houses with approximately 2-8
units in each building. Twenty percent of the total units in Area 2 will be affordable units as defined
by the City’s Inclusionary Zoning Ordinance. In order to comply with the minimum lot size
requirements of the Zoning Ordinance, some of the environmentally constrained land, although
unbuildable, may form part of the lot. The City would obtain a conservation easement that enables
public access on the environmentally regulated and open space areas of the lot.

The plan would likely include a loop road, individual driveways with garages incorporated within the
buildings to minimize surface parking, and a significant landscaped buffer along the northern edge

abutting existing single family houses.

The development of the housing portion on Area 2 would require a special permit and, depending on the
final site plan, some of the development on Area 1 may require a special permit. In the event that the special
permits required are not forthcoming, while Areas 3-4 will still be preserved as open space, the remainder of
Area 1 may be subject to development to accommodate up to 14 single-family house lots. Area 2 may be

developed with no more than 80 dwelling units.

FINDINGS

Community Preservation Act

This proposal meets the criteria established under MGL ¢.44B because:

1. - The subject parcel meets the definition of open space since it is forest land, 35% of which is
‘environmentally constrained, and the land is also important wildlife habitat since it links to two
conservation areas (Saw Mill Brook and Baldpate Meadow Conservation Areas).

2. The project will protect existing open space from development encroachment through a City acquisition
of Areas 3 and 4 of the site, which comprise approximately 9.4 acies of developable land and a
conservation easement on the environmentally constrained land (over 15 acres), with an option to

purchase for nominal consideration.

Newton Community Preservation Plan
Overarching Goals

| 1. Contribute to the preservation of Newton’s unlque character, boost the vitality of the | Yes
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community and enhance the quality of life for its residents.

1 2._Serve more than one CPA category. Yes
3. Demonstrate the highest cost/benefit value relative to other proposals. See below
4. Leverage other public and/or private funds. Yes
5. Preserve a resource or opportunity that would otherwise be lost. Yes
6. Create incentives for other private projects to occur. No
7. Show that a project is the most reasonable available option to achieve the objective. Yes
8. Demonstrate strong community support. ' See below
9. Yes

Serve to equitably distribute CPA funds throughout the City.

Additional comments on selected goals:

Goal #3: Projects received during the FY03 funding round included a high CPA cost of $5,000,000 and a
low CPA cost of $24,780. The CPA cost for this project is up to $1,018,500 (which would be added to the
$5M that was already approved for this project). The relative benefit for this project includes the followmg

factors:

e At aminimum, the CPA funding would result in permanently preserving Areas 3 and 4 as open space.

.o Ifthe preferred conceptual plan, as described above, is achieved, the City would preserve a total of 24-28
acres of open space on the site through a combination of City acquisition of the entire south parcel (Area
4) and a portion of the north parcel (Area 3), and conservation restrictions on portions of the north parcel,

with an option to purchase for nominal consideration.

e Specifically, the request for additional funding would enable the development on Area 1 to be limited to

11 single-family house lots, which would:

» Preserve an open space buffer between the new development and existing residences,

e Maximize the amount of city-owned, publicly accessible open space,

Enable the creation of a passive-recreation trail system with access from the end of Harwich Road,
and minimize the amount of impervious surfaces through create use of common driveways.

Goal #8: Kesseler Woods is the largest open space land in the City at risk of development. For many years,
this land has heen a conservation priority identified in the City’s Recreation and Open Space Plan due to its
environmentally sensitive features which include: a substantial amount of wetland and floodplain; Saw Mill
Brook; a locally-rare vegetative community; and a significant amount of diverse wildlife habitat. The Mayor
held a public meeting on May 6, and the CPC heard public comments at its May 12 and Septeinber 2
meetings. Many attendees spoke in favor of limited development on the site that incorporated community
housing, just as many spoke in favor of maximizing open space on the site to the greatest extent possible.
The City’s proposed conceptual site plan intends to balance both of these important CPA and community

goals as well as integrating passive recreation opportunities into the site.

Open Space Goals

Create small pocket parks.

Enable the development of passive recreation opportunities.

Yes, see below

1. Provide protection for land listed in the Recreation & Open Space Plan. Yes
2. Expand existing open space. Yes
3. Enhance biodiversity or wildlife habitat and reclaim natural resources. Yes
4. Protect wetlands, mitigate flooding and improve g 010undwate1 recharge. Yes
5. No

0.

7.

Serve as suitable sites for nature-related education, scientific study, or observation and
enjoyment of nature.

Yes, see below
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8. Protect a natural feature of special interest.

Yes, see below

9. Enhance public access (where access does not seriously threaten habitat).

Yes

10. Provide linkages and wildlife corridors between open spaces.

Yes

Additional comments on selected goals:

Goals #6 & #7: Acquiring Areas 3 and 4 will provide an opportunity to create a passive recreation trail
system and to formalize public access on existing trails. To further this goal, the City’s agreement requires
Cornerstone to contribute $75,000 for construction and maintenance of new trails on this property. New
trails will provide opportunities for passive recreation, nature-related education, scientific study, etc.

Goal #8: This project would provide protection to Areas 3 and 4, which both have scenic road frontage,
forested land, flowing water, and scenic views. In addition, Area 4 has a locally rare plant community. See
the attached matrix titled “Kesseler Woods: Environmental Attributes of Areas 1-4” prepared by Martha

Horn, Senior Environmental Planner, City of Newton.

Recreation Goals

1. Address the needs targeted in the Recreation and Open Space Plan and take advantage | Yes

of other opportunities to meet the recreation needs of the residents of the City.

2. Meet the recreation needs of the greatest number of residents possible. No

3. Meet the greatest variety of recreation needs possible. No
Yes

4. Serve passive as well as active uses. Finding ways to balance the range of recreational
opportunities and serve the diverse recreation needs of the community is a priority: of the

CPC.

5. Preserve sight lines consistent with open space. . .. Decisions about scale and
placement should be made with the objective of enhancing or enabling open views.

Yes, see below

6. Access for disabled residents should be included in plans wherever possible.

NA

Additional comments on selected goals:

Goal #5: The City’s preferred conceptual plan, described above, clusters limited housing development in
two areas of the sile and enables maximum preservation of open space, passive recreation opportunities, and
preserves site lines consistent with open space to the greatest extent possible under a limited development

scenario.
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CPC RECOMMENDATION
This project is a rare opportunity that is consistent with the CPA criteria and many of the Plan’s goals, as

described in detail above. The Community Preservation Committee (CPC) recognizes the extraordinary
amount of open space that will be preserved through this proposal and acknowledges the Mayor’s
commendable efforts to incorporate affordable housing into the preferred plan.

Specifically, the CPC supports the preferred plan for Area 1 of 11 single-family house lots, over the fallback
plan of 14 single-family house lots, because it will serve to preserve more open space, maintain an open
space buffer from abutters, maximize the amount of City-owned open space, enable creation of a trail system
with ac¢cess from Harwich Road, and will minimize impervious surfaces. The additional $1M, as requested

will enable Cornerstone to pursue the preferred plan for Area 1.

Therefore, the Community Preservation Committee unanimously recommends. funding this application by
borrowing the requested $1,018,500 to be expended under the direction and control of His Honor the Mayor
for purposes of funding the acquisition of'a p01t10n of the Kesseler Woods property and related expenses
with the following conditions:

1. Ata minimum, the City will acquire the entire south parcel (parcel #820410022) and an approximately -
2.4-acre portion of the north parcel (parcel #820370003) located on the corner of Vine and LaGrange
Streets. These areas are referred to as Areas 3 and 4 on the attached map, prepared by Sasaki Associates,
Inc. The purpose of these acquisitions is for permanent open space.

2. The preferred plan for Area 1 includes an adequate open space buffer from abutters that will be
permanently protected with a conservation easement held by the City.

3. Any portion of the grant not used for the pmposes stated herein shall be returned to the Newton

Commumty Preservation Fund.
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ATTACHMENT E

COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Agreement entered into by and between the City of Newton (hereinafter "City"), a
municipal corporation, 1000 Cqmmonwealth Avenue, Newton, Massachusetts 02459, acting by
and through its duly elected Mayor (the “Mayor™), but without personal hability to him, and, -
Cornerstone Corporation (hereinafter "Cornerstone"), a Massachusetts corporation, 725 Canton

Street, Norwood, Massachusetts 02062 -

WHEREAS, the property known as Kesseler Woods, now owned by Boston Edison Company,
(hereinafter “Boston Edison”) generally consisting of two vacant assessors parcels of land,
located in an existing residential area at and near La Grange and Vine Streets, Newton,

Middlesex County, Massachusetts, designated by.Newton Board of Assessors as parcels #82-41-
22 and #82-37-3 all as more particularly descrisad hereinafter, portions of which include delicate

environmental features, substantial wetland and floodplain, Saw Mill Brook, a locally-rare

vegetative.community, and a significant amount of diverse wildlife habitat (hereinafter "Kesseler

Woods"), and

"WHEREAS, for many years the City has identified Kesseler Woods as a conservation priority in

the City's Recreation and Open Space Plan, deeming it worthy of conservation as open space

and acquisition by the City;

WHEREAS, Boston Edison, acting pursuant to requirements itncumbent upon that company in
connection with deregulation of electricity in the Commonwealth of Massachusetts, intends to
sell Kesseler Woods and has publicly called for bids, stating that it will consider only "no
contingency" bids, which must be submitted for the entire Kesseler Woods site; and

WHEREAS, Cornerstone, an experienced real estate developer, secks to acquire portions of
Kesseler Woods for development of résidences; and

WHEREAS, the City seeks to acquire portions of Kesseler Woods for open space purposes and
also seeks to foster a balanced development of the remaining land, in a manner that maximizes
preservation of open space and passive recreation opportunities, affordable housing, integrates
housing with existing land characteristics, and is reflective of the concerns and constderations of
the existing resjdential neighbors; and

-

WHEREAS, Cornerstone seeks to promote the success and value of its private development
given its proximity to City-protected open space, and development in accordance with such a

“balanced approach;

WHEREAS, the City and Cornerstone seek to enter into this Cooperative Bidding Agreement
that will allow them to pursue purchase of Kesseler Woods by submitting a cooperative bid for

the full acreage, to maximize their likelihood of submitting a successful bid.




NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties

agree and intend to be mutually bound as follows:

Section 1. Submission of bid

.1, The parties agree to take all steps necessary to prepare and submi a single, timely and
responsive bid to Boston Edison, for purchase of Kesseler Woods. Cornerstone's share of the
cooperative bid price shall be $6.3 millioh. The total bid amount will be the sum of Cornerstone's
$6.3 million added to the City's share. The City's share shall be an amount determined in good
faith by the Mayor, at his sole discretion, which will further the likelihood of both parties
reaching a successful bid and which amount shall be no less than $3 million and not exceed $5

million.

1.2 The cooperative bid will identify both parties, the total bid amount and the amount that
each party is bidding, and include a brief statement to the effect that the City intends to purchase
its share of the land for open space purposes using Community Preservation funds and
‘Cornerstone intends to use its share for private development.

1.3 Cornerstone shall, from its own funds, provide a cashier's check in payment of the initial

deposit of $25,000, which will accompany the parties' bid.

1.4 To satisfy Boston Edison's requiremenf for evidence of financial ability to perform the
purchase, the parties shall include the following documents as part of the bid:

1.4.1  Cornerstone shall provide a letter from its principal bank, Citizens Bank, in
substantially the form of a certain letter from such Bank dated April 7, 2003

1.4.2  The City shall provide copies of 1) Order # 227-3 of the Board of Aldermen; 2)
City's Comprehensive Annual Financial Report for the year ended june 30, 2002; and 3)
a letter dated September 16, 2002 from Moody's Investors Service, which describes the
bond rating for the City's most recent issuance of general obligation bonds.

1.5 Except in accordance with the provisions of this Cooperative Bidding Agreement as
stated herein, the City and Cornerstone shall not submit any bids for purchase of Kesseler Woods
or participate as a bidder or potential buyer for Kesseler Woods, whether as a partner, through an -
agent or by any other means, provided that nothing contained herein shall be construed to restrict
the parties from, cooperating together to seek the purchase of the property by means of a

negotiated transaction, i.e. outside of the pending sealed bid procedure.

1.6.  Ifthe bid submitted to Boston Edison pursuant to this Cooperative Bidding Agreement is
not the successful bid, the parties shall have no further obligations under this Agreement and
each party may pursue purchase of all or pait of Kesseler Woods in any manner. However, if
pursuant to paragraph 1.7 below Boston Edison agrees prior to December 31, 2003, to sell
Kesseler Woods to either the City and/or Cornerstone, Cornerstone and the City will be bound by
the terms hereof and will purchase the property pursuant to the terms of this Agreement.




1.7 The parties acknowledge that the City may attempt to have Boston Edison suspend the
sale of Kesseler Woods through the above-referenced bid process and to enter into a negotiated
sale with the City and Cornerstone. If the City is able to enter into such a negotiated sale with’
Boston Edison, Cornerstone and the City.agree that they shall have a coordinated agreement to
purchase the Kesseler Woods property on all the same terms and conditions as are set forth in
this Agreement, except for those provisions which are specific to a bidding process. The City
shall be the lead negotiator and Cornerstone may participate in any such negotiations and in any
and all events the City shall keep Cornerstone advised as to the City’s progress and deliberations.
The City shall act in good faith to obtain the best terms it deems possible from Boston Edison, on
behalf of itself and Cornerstone, but subject to the terms and conditions of this Agreement. If
such negotiations fail to result in a purchase and sale agreement by December 31, 2003, this

Agreement shall be null and void.

Purchase following successful bid and/or successful negotiated agreement

Section 2.

2.1 Following the successful bic 2ad/or negotiated agreement with Boston Edison and within
one (1) month prior to closing the purchase from Boston Edison, Cornerstone and the City shall
execute a detailed agreement, including the terms of covenants and restrictions described heréin.
Such detailed agreement shall be consistent with and based on the terms of this Cooperative
Bidding Agreement, and such additional Terms as the parties may agree but not limited to
description of the easement and easement area, description of property restrictions on

Cornerstone parcel, Inclusionary Zoning provisions, cost and price adjustments between the

parties and documents and ratifications of this Agreement and the Bid.

2.2 The parties shall cooperate with one another and use their best efforts to close the
purchase from'Boston Edison in a timely manner, including but not limited to execution of the
Purchase and Sale Agreement and delivery of the purchase funds pursuant to the Bid; fulfilling

the Terms and Conditions of Sale, as described in bid documents or as otherwise negotiated; and
customnary and reasonable in the context of the real estate

all other steps and procedures that are

otney L

purchases of vacant land in the Newton market.

23 Cornerstone shall, from its own funds, provide a cashier's check in payment of the 10%
deposit which is expected to be required to be delivered to Boston Edison at the execution of the

Purchase and Sale Agreement. Any refund of said deposit and any interest thereon shall be
returned to Cornerstone. ' '

2.4 The partjes will seek to carry out the purchase from Boston Edison by means of separate
conveyances directly from Boston Edison to each party for its respective share of the real estate
as described in paragraphs 3.1 through 3.5. Towards that end, immediately after the successful
bid and/or negotiated agreement with Boston Edison, Cornerstone will arrange to have prepared,

in recordable form and consistent with the requirement of M.G.L. c. 4 I, Sect. 81P, an “approval

not required plan” (the “ANR Plan”) for submission to the Newton Planning Board which plan
shall divide the north 33.48 +/- acre parcel of Kesseler Woods (as described in the Boston Edison
offering memorandum) into two parcels (substantially as shown on the plan attached hereto as
Exhibit A). Cornerstone shall be obligated to arrange for the ANR Plan, as described in the prior
sentence, even if Boston Edison does not agree to such separate conveyances. The allocation of




parcels between the City and Clornerstone shall be as set forth in Section 3, below. If Boston
Edison does not agree to make such separate conveyances, Cornerstone shall take title from
Boston Edison for the entire Kesseler Woods Site and immediately thereafter, and upon
obtaining ANR approval, Cornerstone shall transfer title of the City Parcel to the City.

2.5 If Boston Edison fails to perform in accordance with an agreement with the parties, the
parties will cooperate and share the costs of pursuing mutually acceptable legal remedies. |
S :

Section 3. Real Estate shares

The parties shall divide ownership of Kesseler Woods as set out in this Section 3.

-

3.1

3.2 City Parcel: At the closing with Boston Edison, or pursuant to a conveyance as stated in
paragraph 2.4 the City will-receive fee ownership of the portion of Kesseler Woods situated on
the southerly side of Vine Street totaling approximately 8.88 -+/- acres of Kesseler Woods (as
described in the Boston Edisox wffering memorandum). plus the southerly portion (having an
unspecified lot area) of the northerly parcel of Kesseler Woods containing approximately 33.48
*+- acres a$ marked “City” on attached Exhibit A to be more precisely demarcated on the ANR

Plan and the Boston Parcel as further described in Paragraph 9.2 herein.

3.3 Cornerstone Parcel: At the closing with Boston Edison, Cornerstone will receive the fee
ownership of the remainder of the Kesseler Woods property excluding the City Parcel and the
Boston Parcel as defined in paragraph 3.2 above and as marked “Cornerstone” on Exhibit A to
be more precisely demarcated on the ANR Plan. Cornerstone will simultaneously grant (i) an
Easement as hereinafter defined in paragraph 3.4 in favor of the City, benefiting the City Parcel
and (1) certain restrictive covenants as hereinafter defined in paragraph 4.1 in favor of the City,
such easements and restrictions to be senior to any mortgages or other liens to be granted by

Cornerstone.

3.4  Easements: At the closing with Boston Edison, Cornerstone will grant to the City
easements in those portions of the Cornerstone Parcel that are constrained from development as a
result of utility easements, floodplain restrictions, wetlands, and Inner-Riparian zone restrictions
under the Rivers Protection Act, but not including the wetlands buffer and remaining areas
restricted (non-Inner Riparian zone) under the Rivers Protection-Act (hereinafter the “Fully
Constrained Area"). The Fully Constrained Area is approximately shown as “Full Constraints"
on Figure 3 of a plan by Sasaki Associates, dated February 2003 (hereinafter “Sasaki Plan")
attached hereto as Exhibit B, however, the final locations of the Fully Constrained Area shall be
“determined by Cornerstone through its use of Professional Land Surveyors and other
professionals who have the credentials to make such determinations, in accordance with legal
standards and requirements, and subject to approval of applicable regulatory agencies. The
interests conveyed to the City under this paragraph will forever protect the Fully Constrained
Area from development and allow public access for pedestrians and will allow for the
construction and maintenance by the City of a system of trails. Upon the earlier of substantial
completion of construction or sale of ninety percent (90%) of the lots or units, as applicable, for
Area | and Area 2 as described in Section 4, Cornerstone shall transfer to the City the sum of -
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seventy-five thousand doilars 75,000, which. sum shall be applied by the City for the
development of the foregoing trail system and creation of a maintenance fund therefor

3.5 Cornerstone, in its development plans for the Cornerstone Parcel, shall use its best efforts
to design the planned developments of the Cornerstone Parcel so as to minimize the amount of
the Fully Constrained Areas which will be incorporated into the: development lots. The City

acknowledges that notwithstandjng the use of best efforts by Cornerstone as stated above, that

certain portions of the Fully Constrained Area may have to be included in certain of the
development lots so as to meet zoning or permitting requirements or for other sound.
development and planning considerations. At such time as Cornerstone shall have received its
subdivision and other permitting approvals for the development of the Cornerstone Parcel, as
described in Section 4, below, Cornerstone shall convey to the City, for consideration of $1, fee
ownership, free of all liens , in all portions of the Fully Constrained Area which have not been
included within development lots, as provided above; provided however that such portions to be
conveyed shall, in any event, constitute a single, contiguous parcel, allowing access through the
Fully Constrained Area and providing access to other neighboring conservation land of the City.

Upon the foregoing conveyance, the City's easement provided for in paragraph 3.4 shall

terminate. Except as stated herein, the City, during the easement period and upon conveyance

shall have sole and complete custody of and control the area designated for public access through

the Fully Constrained Area.

4.0 Private Development by Cornerstone

4.1 General restrictions: Upon conveyance by Boston Edison of Area 1 and Area 2 to
Cornerstone, Cornerstone will enter into a restriction agreement in favor of the City pursuant by

which Cornerstone will agree to limit the development as follows:

4.1.1 Area | shall be limited to no more than eight (8) single-family houses, on lots
fronting on Brookiine Street, but which may include up to three rear lots, within the
meaning of section 30-15(b)(4) of the Newton zoning ordinances. Such development

will include a suitable undeveloped buffer from the existing residences along Harwich
Road. Cornerstone may also propose a plan which may require subdivision approval,
provided such plan meets the foregoing design considerations. In either case, Cornerstone
will impose upon all the house lots a uniform set of design covenants and restrictions -
which shall be binding on Cornerstone and any third-party builders of the houses and
upon the homeowners, such covenants to be subject to the prior reasonable review and
comment by the City's Mayor or his designee (who may be a City official or a City

department)

4.1.2 Subject to the provisions of paragraph 4.2, Area 2 shall be limited to no more than
sixty-four (64) residential units or sixty-four (64) single family houses on lots. In either
case, they shall include no less than twenty percent (20%) Inclusionary Units, consistent

with section 30-24(f) of the Newton zoning ordinances.




42 Preferred Development Plan:

4.2.1 Prior to pursuing any other development approach for Area 2, Cornerstone shall
diligently pursue the following development plan of the Cornerstone Parcel ("Preferred
Plan"):Preferred Plan: Development will include no more than 55 residential units, of which no
less than twenty percent (20%) will constitute Inclusionary Units, as defined in section 30-24(f)

' of the Newton zoning ordinances. The buildings will be located on the site to provide an

undeveloped buffer consistent with The Architectural Team, Inc. Plan (Exhibit C) from existing
nearby houses and LaGrange Street. The massing and scale will be designed so that the Area 2
buildings resemble large single family houses. The City acknowledges that a development plan
substantially in the form of the conceptual site plan prepared by The Architectural Team, Inc. on
behalf of Cornerstone, (Exhibit C) meets the foregoing criteria; but that material changes from
that plan will be subject to the-prior reasonable review and comment by the City's Mayor or his

designee (who may be a City official or a City department).

4.2.2  If developwient of Area 1 includes fewer than eight single family houses, the Preferred
Plan for Area 2 shall be limited to no more than 56 residential units (instead of 55 units),
provided that any such development will be subject to all other provisions of paragraph 4.2.1.

4.3 Cornerstone shall pursue all necessary approvals to carry out the Preferred Plan, and shall
defend against any challenges and appeals to the issuance of such approvals. Cornerstone's
obligations under this paragraph shall include its aggressive and timely defense against the
challenges and appeals, through the Massachusetts Trial Court, i.e. Superior Court or Land
Court, and, in the event that Cornerstone prevails in the Trial Court, through the appellate courts
to conclusion. However, in the event that Cornerstone does not prevail in the Trial Court, the
City and Cornerstone, within one (1) week of the entry of judgment, shall jointly choose and
engage outside independent legal counsel having substantial expertise in Massachusetts land use
litigation and specifically in matters such as are being litigated relative to this proposed
Cornerstone development, to provide an opinion regarding the likelihood of success on appeal.
[f the Counsel's opinion indicates a reasonable likelihood of success of said appeal, Cornerstone
shall pursue said appeal to conclusion. Otherwise, Cornerstone may take whatever action it

deems appropriate.

Once Cornerstone receives the final approvals and permits for development in

4.4
promptly begin construction and pursue

accordance with tiie Preferred Plan, Cornerstone shall
such development to completion.

& —
4.5 * In the event that Cornerstone fails to receive all necessary approvals to carry out

development of Area 2 in accordance with the Preferred Plan, either as a result of denial or
judicial outcome, Cornerstone may, subject to the provisions of paragraph 4.1, pursue an

~ alternate development approach for Area 2. The City will cooperate with Cornerstone in the

formulation of acceptable alternate development approaches.

4.6 Nothing contained in this Section 4 shall be construed to restrict Cornerstone from
choosing to develop fewer units or lots than the maximum number allowed, as specified in

paragraphs 4.1.1,4.1.2 and 4.2,




S. Approvals by City/Relationship of parties

5.1 The parties recognize that Cornerstone's development of the property will require various
approvals by various agencies of the City. The City will cooperate to facilitate a smooth and '
timely review in résponse to Cornerstone's applications for such approvals, as the City does with
all responsible developers, and in accordance with all legal standards and requiréments. The
City cannot and does not guararnitee the outcome of any of Cornerstone's applications for such

approvals.

5.2 Nothing contained in this Cooperative Bidding Agreement shall be construed as creating
a partnership, joint venture or trust between the parties. Without any limitation of the foregoing,
it is the express intention of the parties that Cornerstone shall not be bound by any municipal,
regulatory, or administrative requirements which bind the City as a body politic and corporate.
Neither party shall be liable in-any way for the debts, obligations or liabilities of the other arising
out of or relating to the ownership or development of their respective parcels; and neither party
shall hold itself out as having the authority to bind the other except as expressly set forth herein.

53 Neither party may assign its rights under this Cooperative Bidding Agreement except
upon the prior written approval of the other party, which approval shall not be unreasonably
-withheld or delayed, provided that any assignment to an entity controlled by the assigning party
shall not require such approval. With regard to any assignment by Cornerstone to other than an
entity controlled by Cornerstone, Cornerstone recognizes that the City has chosen Cornerstone to
enter into this Agreement based on the particular qualifications of Cornerstone and that it shall
not be deemed to be unreasonable for the City to withhold its consent to an assignment if it
determines that the proposed assignee does not have substantially similar qualifications.

5.4 Following the closing with Boston Edison, should Cornerstone fail to pursue or complete

its development in a timely manner, the City shall have the right to purchase the Cornerstone
Parcel for Cornerstone’s documented hard and soft costs. For the purposes of this paragraph, a

“timely manner” shall mean: (i) Cornerstone shall commence the licensing and permitting

process promptly after closing and-shall, in good faith, diligently pursue the same thereafter
Promptly after the property is subdivided and all local, state and federal licenses, permits and
approvals are obtained (and all appeal periods expired or pending appeals favorably and finally
resolved) sufficient to qualify to obtain building permits (provided that Cornerstone shall have
commenced the licensing and permitting process promptly after closing and shall have, in good
faith, dlhgently pursued the same thereafter) Cornerstone shall market the single family house
lots. It is understood that Cornerstone may not be constructing the single family home structures,
as this may be performed by third party owners and/or builders and no completion dates for
construction can be determined and (ii)-with respect to Area 2, commencement of construction

- shall be within eighteen (18) months after the necessary licenses, permits and approvals are
obtained (and all appeal periods expired or pending appeals favorably and finally resolved)
(provided that Cornerstone shall have commenced the licensing and permitting process promptly

after closing and shall have, in good faith, diligently pursued the same thereafter). The City may

assign its rights under this paragraph.
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5.5 Following the closing with Boston Edison, should Cornerstone propose to sell a part or
all of the Cornerstone Parcel (other than the sale of house lots or condominium units in the
ordinary course) to a third party; Cornerstone shall thereafter notify the City of its intention to do

so and the price which such third party proposes to pay for the property in question. The City

shall have sixty (60) days within which to notify Cornerstone of the City’s intention to exercise
this right of first refusal to purchase that portion at the third party price within 180 days from
receipt of notice from Cornerstone and to close on the purchase thereof, The City may assign its

4

rights under this paragraph.

6. Costs and price adjustments:

6.1 The deposit payments-made by Cornerstone in accordance with paragraphs 1.3 and 2.3
will be credited against Cornerstones share of the purchase price.

6.2 At the time of closing, each party shall deliver its share of the purchase price, in
accordance with the bid and the Purchase and Sale Agreement.

6.3 The following shall apply in the event that the agreement(s) with Boston Edison
require(s) the parties to pay the costs of Massachusetts Excise Stamp Tax on the conveyance(s)

o

6.3.1 If Boston Edison conve)?s the entire Kesseler Woods site to Cornerstone prior to
conveyance of the City's share to the City, each party will be responsible for payment of

the tax on a pro rata basis.

6.3.2 If Boston Edison conveys Kesseler Woods to the parties in separate conveyances
each party will be responsible for the tax on its respective conveyance, as applicable,
recognizing that the City expects to be exempt by law from such tax.

Cirruovunr

ices of a Professional Land Surveyor

6.4 Cornerstone will obtain, at its sole expense, the services

AOTE

to prepare, in recordable form (i) the ANR Plan and (ii) such plans as shall be necessary to show
the locations of easements, all as described in paragraphs 3.3 and 3.4. Except as provided in the
prior sentence, all costs of survey work shall be borne separately by each party for its respectxve

share of Kesseler Woods.

6.5 Each party will be responsible for the cost of title insurance, legal fees and other closing
costs incurred in the purchase of the property as well"as all their other expenses arising out of or

relating to the matters set forth in this Agreement.

7. Hazardous waste contingencies

7.1 [f significant amounts of hazardous waste are discovered on Kesseler Woods prior to bld
submission, either party may terminate this Cooperative Bidding and Purchase Agreement. In
the event of termination under this paragraph, the parties may pursue purchase of Kesseler

Woods in any manner individually.




#7y 7.2 lf hazardous waste is discovered on Kesseler Woods subsequent to the submission of the
.7 bid, but prior to the closing with Boston Edison, the parties will cooperate to obtain the most

favorable terms possible from Boston Edison regarding liability and cancellation. If either party
is not satisfied with those terms and the total remediation cost is in excess 0f $200,000, then
either party may terminate this Cooperative Bidding Agreement and be liable for its pro rata
share of any portion of the deposit(s) already paid to Boston Edison. In the event of termination
under this paragraph, the other party may proceed to close on the purchase alone or with a new
partner provided that, at such clesing, it shall reimburse the other party for any deposit the
withdrawing party has Bfid and this Agreement and the terms hereof shall be null and void.

7.3 If hazardous waste is discovered on Kesseler Woods after the closing with Boston
Edison, each party shall be responsible for the costs attributable to its land (i.e. the City Parcel
and the Cornerstone Parcel), and neither party shall be responsible to the other for any hazardous

waste located on land of the other party.

8 Default by City

8.1 If at any time after submission of the City of Newton/Cornerstone bid documents and
-prior to the conclusion of the closing on the transaction contemplated by this Agreement it is
determined, either by the City or a court, that the City's expenditure of the funds as it is obligated
to do hereunder would be unauthorized or unlawful, then the City promptly shall so notify
Cornerstone. Upon such an event, Cornerstone may elect in its discretion to proceed as follows

i (1) Cornerstone may continue with the transaction and purchase the property without
involvement by the City of Newton subject to the right of the City of Newton to cure
. 1ts failure to pay its obligations hereunder within one hundred twenty (120) days of
. such initial determination that the expenditure is unlawful; or

1) [f the City of Newton does not timely cure its failure to pay its obligations as
described in subparagraph (i), above, then Cornerstone may proceed with its purchase

and development of the entire project site in any manner it deems appropriate and in
such event upon notice to the City of Newton this Agreement shall be null and void

and without recourse between the parties; or 4
Upon initial determination that the expenditure of funds by the City of Newton is

(1)
unauthorized or unlawful at any time prior to the execution of the Purchase and Sale
Agreement with Boston Edison Company, Cornerstone may terminate this Agreement
and forfeit its deposit, if any, and not pursue the purchase of such property, all

without recourse between the parties.
FY

9. Communication Between Parties

9.1 The parties acknowledge their shared intent to cooperate and assist each other in attaining
their mutual goals, all in accordance with the provisions of this Cooperative Bidding Agreement.




To that end, up to the closing with Boston Edison, each party agrees to communicate, in a timely
manner, with the other party concerning all significant information that it may receive that may

impact the progress of the proposed bid or purchase of Kesseler Woods.

10. Miscellaneous Provisions

10.1  This Agreement executed in multiples shall be construed under the laws of the
Commonwealth of Massachusetts and shall be binding upon and run to the benefit of the parties
hereto and their respective successors and assi gos. It is the intention that, notwithstanding the
fact that this Agreement contemplates that the parties shall enter into subsequent agreements to
effectuate the terms hereof, this Agreement shall constitute a fully enforceable agreement under
its own terms and that the parties shall, in good faith, prepare, negotiate and enter into the further

agreements and instruments contemplated hereby..
10.2  Boston Parcel: The City shall be responsible for an approximately 444 square foot parcel

of land in the City of Boston known as Assessors Parcel Nurber 7834 in ward 20, either by
assuming all title and interest oz through other arrangements for disposition of the Boston Parcel.

10.3 . Exhibits:

Exhil;it A: Plan dividing northerly parcel between City and Cornerstone portions, with hand

drawn line (see paragraphs 2.4, 3.2 and 3.4).
y Exhibit B: Figure 3 of Sasaki Associates plan dated February 2003 (see paragraphs 3.4).
- Exhibit C: The Architectural Team, Inc., undated (see paragraph 4.2.1).
IN WITNESS WHEREOF, the parties have sét their hands and seals as of this x4 day of June
2003.
CORNERSTONE CORPORATION CITY OF NEWTON
)
By: é/?z// b A - -
Its = Ahe< gz David B. Cohen, Mayor
(office)

10
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AMENDMENT #1 TO COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Amendment #1 to Cooperative Bidding Agreement Regarding Kesseler Wood's

Property is entered into by and between the City of Newton (hereinafter “City"), a municipal
- corporation, 1000 Commonwealth Avenue, Newton, Massachusetts 02459, acting by and
through its duly elected Mayor (the “Mayor™), but withoui personal liability to him, and

Cornerstone Corporation (hérdinafter "Cornerstone
Street, Norwood, Massachusctts 02062.

"), a Massachusetts corporation, 725 Canton

o

WHEREAS, the parties entered into Cooperative Bidding Agreement Regarding Kesseler Woods
Property on June 20, 2003, and pursuant to said Agreement, submitted a bid to Boston Edison:

-and

WHEREAS, following the submittal of the bid, Boston Edison has called for Best and Final
Bids; and : : .

WHEREAS, the parties wish to submit a new bid and to modify their Cooperative Bidding

Agreement Regarding Kesseler Woods Pr

operty in order to reflect the modified arrangements

between them;

NOW THEREFORE, in consideration of the mutual covenants contained hercin, the parties
agree to amend their Cooperative Bidding Agreement Regardinig Kesseler Woods Property as

follows:

1.

2

o

Delete paragraph 1.1 and insert the following new paragraph 1.1 in its place:

L1, The parties agree to take all steps necessary to prepare and submit a single,
timely and responsive bid to Boston Bdison for purchase of Kesseler Woods.

Cormerstone's share of the cooperative bid price shall be $ 9.1 million. The total

bid amount will be the sum of Comerstone's $9.1 million added to the City's

share. The City's share shall be $6 million, subject however to the City's
appropriation of $1 million of said sum. .

Add a new paragraph 1.3.1, as follows:

1.3.1  For puiposes of the revised bid, the parties will rely on the cashier's check

- provided with' the pacties' initial bid.

De]etéparagraph 4.1.1 and insert the following new paragraph 4.1.1 in its place:

4.1.1 Subject to the provisions of paragraph 4.2, Area 1 (which includes the area off
Harwich Road) shall be limited to no more than fourteen single-family houselots, but
which may include up to three rear lots, within the meaning of section 30-15(b)(4) of the
Newton zoning ordinances, and up to two lots off Harwich Road (for a total of no more
than fourteen). Cormnerstone will impose upon all the house lots a uniform set of design
covenants and restrictions which shall be binding on Cornerstone and any third-party
builders of the houses and upon the homeowners, such covenants to be subject to the

Idooz
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prior reasonable review and comment by the City's Mayor or his designee (who may be a
City official or a City department).

Delete paragraph 4.1.2 and insert the following new paragraph 4.1.2 in its place:

4.1.2 Subject to the provisions of paragraph 4.2, Area 2 shall be limited to no more than
eighty (80) residential units or cighty (80) single family houselots. In either case, they
shall include no less than twenty percent (20%) Inclusionary Units, consistent with
section 30-24(f) of the Newton zoning ordinances, If the parties agree that Cornerstone
has used best efforts but that such 2 development containing twenty percent (20%)
Inclusionary Units is.not feasible, parties may agree on a lesser number of (nclusionary

Units.

Delete paragraph 4.2.1 and ‘insert the following new paragraphs 4.2.14 and 4.2. B in its

4.2.1A Dot to pursuing any other development approach for Area 1 (which
includes the area off Harwich Road), Cornerstone shall diligently pursue the
following development plan of the Cornerstone Parcel ("Preferred Plan Area 1'):
Preferred Plan Area 1: Development will include no more than nine (9) single
family-houselots fronting on Brookline Street, but which may include up to three
rear lots within the meaning of section 30-15(b)(4) of the Newton zoning
ordinances, and no more than two (2) single family houselots off Harwich Road

 (for a total of no more than cleven). Such development will include a suitable

undeveloped buffer from the existing residences along Harwich Road.
Cornerstone may also propose a plan which may require subdivision approval,
provided such plan meets the foregoing design considerations. The untitled and
undated conceptual site plan submitted by Cornerstone, (Exhibit D) meets the
foregoing criteria; but materjal changes from that plan will be subject to the prior
reasonable review and comment by the City's Mayor or his designee (who may be
a City official or a City department)..Comnerstone will tmpose upon all the house
lots a uniform set of design covenants and restrictions which shall be binding on
Cornerstone and any-third=party builders of the houses and upon the homeowners,
such covenants to be subject to the prior reasonable review and comment by the
City's Mayor or his designee (who may be a City official or a City department).

4.2.1B Prior to pursuing any other development approach for Area 2, Cornerstone
shall diligently pursue the following development plan of the Cornerstone Parcel
("Preferred Plan Acea 2"): Preferred Plan Area 2- Development-will include no
more than 62 residential units, of which no less than twenty percent (20%) will
constitute Inclusionary Units, as defined in section 30-24(f) of the Newton zoniug
ordinances. The buildings will be located on the sjte to provide an undeveloped
buffer from existing nearby houses and LaGrange Street. The massing and scale
will be designed so that the Area 2 buildings resemble large single family houses.
The City acknowledges that a development plan substantially in the form of the
untitled and undated conceptual site plan submitted by Cornerstone, (Exhibit D)
mects the foregoing criteria; but material changes from that plan will be subject to

@ooq
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the prior reasonable review and comment by the City's Mayor or his designee
(who may be a City official or a City department). :

Delete paragraph 4.2.2

Delcte paragraph 4.3 and insert the following new paragraph 4.3 in its place:

4.3 Cornerstone shill pursuc all necessary approvals to carry out Preferred
Plan Area 1 and Preferred Plan Area 2, and shall defend against any challenges
and appeals to the issuance of such approvals. Comerstone's obligations under
this paragraph shall include its aggressive and timely defense against the
challenges and appeals, through the Massachusetts Trial Court, 1.e. Superior Court
or Land Court, and, in the event that Cornerstone prevails in the Trial Court,
through the appellate courts to conclusion. However, in the event that
Cornerstone does not.prevail in the Trial Cout, the City and Cornerstone, within

- ea2.(1) week of the entry of judgment, shall jointly choose and engage outside

independent legal counsel having substantial expertise in Massachusetts land use
litigation and specifically in matters such as are being litigated relative to this
proposed Comnerstone development, to provide an opinion regarding the
likelthood of success on-appeal. Ifthe Counsel's opinion indicates a reasonable
likelihood of success of said appeal, Comerstone shall pursue said appeal to
conclusion. Otherwise, Cornerstone may take whatever action it deems

appropniate,

. Delete paragraph 4.4 and insert the following new paragraph 4.4 in its place:

4.4  Once Cornerstone receives the final approvals and permits for
development in accordance with Preferred Plan Area 2, Cornerstone shall
promptly begin construction and pursue such development of Area 2 to

completion. '

Delete paragraph 4.5 and insert the following new paragraphs 4.5A and 4.5B in its place:

4.5A  In the event that Comerstone fails to receive all necessary approvals to

carry out development of Area 1 in accordance with Preferred Plan Area 1, either
as a result of denial or judicial outcome, Cornerstone may, subject to the

- provisions of paragraph 4.1, pursue an alternate development approach for Area 1.

The City will cooperate with Comerstone in the formulation of acceptable
alterngte development approaches, subject to the Jimitations in paragraph 4.1.

4.5B  In the event that Cornerstone. fails to receive all necessary approvals to
carry out development of Area 2 in accordance with Preferred Plan Area 2, either
as a result of denial or judicial outcome, Cornerstone may, subject to the

_provisions of paragraph 4.1, pursue an altemate development approach for Area 2.
The City will cooperate with Cornerstone in the formulation of acceptable

alternate development approaches, subject to the limitations in paragraph 4.1.
Delete paragraph 4.6 and insert the following new paragraph 4.6 in its place:

3
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4.6 Nothing contained in this Section 4 shall be construed to restrict
Cornerstone from choosing to develop fewer units or lots than the maximum
number allowed, as specified in paragraphs 4.1 or 4.2, as may be applicable.

12 Add a new paragraph 4.7 as follows:

4.7 In order to credte additional Inclusionary Units above the number required
by this Agreement and notwithstanding any provision herein to the contrary the
City of Newton may pay to Comerstone the sum of $3 00,000 to cstablish one (1)
additional Inclusionary Unit in the Area 2 residential development or for the
maximum of two (2) additional Inclusionary Units for the sura of $600,000,
provided however, that this paragraph 4.7 will be effective only if Cornerstone's
selling price excoeds $250,000 for each of the Inclusionary Units required by
other provisions of this Agreement.

12.77 Add new paragraphs 8.2, 8.3 and 8.4 as follows:

8.2 The City's Mayor acknowledges that he has communicated with and will

-~ use best efforts to obtain any necessary approvals from the City's Board of _
Aldermen and the Community Preservation Committee for the expenditure of the
additional $1 million of Community Preservation funds (in addition to the $5
million that was the subject of final appropriation and approval).

Py 83 Inthe event that a) the City does not appropriate and make payment of the
R . 31 million portion of the finds by January 31, 2004, or b) the City's Mayor
notifies Cornerstone that he has decided not to pursue appropnation of such
additional $1 million, the provisions of paragraph 4.2.1A shall no longer be in

effect and Comerstone may, subject to.the provisions of paragraph 4.1, pursue an
alternate development approach for Area 1. The City will cooperate with
Cornerstone in the formulation of acceptable alternate development approaches,

subject to the limitations in paragraph 4.1,

13, Amend the provisions of paragraph 8.2 by adding Exhibits D and E as follows:
Exhibit D Untitled and undated conceptual site plan provided by

Cornerstone.

Exhibit B Commitment for Title Insurance issued by Fidelity National Title
Insurance Company of New York, signed by Richard H, Murphy, Jr. on behalf of

MurtHa, Cullina, Roche, Carens & DeGiacomo, LLP

14 Add an additional paragraph 10.4 as follows:

10.4  The parties acknowledge that the property known as Kesseler Woods is
described in Exhibit E,

£
}\“} , 4 . 4
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15. All references to “"Cooperative Bidding Agreemeaqt" as they appear in varjous provisions
throughout the Cooperative Bidding Agreement Regarding Kesseler Woods Property

shall be interpreted as references to Cooperative Bidding Agreement, as amended by

this Amendment #1. .
16. Al other remaining terms, conditions and provisions of the original Cooperative Bidding

Agreement Regarding Kesseler Woods Property, except as modified herein, shall
remain in full force and effect.

IN WITNESS WHEREOF, tbe partics have set their hands and seals as of this 7th day of August
2003.

CITY OF NEWTON

. David B. Cohen, Mayor

iy
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Paul Tryer,
Caornerstone Corporation
\

.
This letter is to confirm our understanding regarding the number of Inclusionary Units in the
Preferred Plan for Area 2, in connection with the parties' agreement for purchase and use of
Kesseler Woods,
if the sales price for the

At the time that Cornerstone applies for a Special Permit for Area 2,
Inclusionary Units is projected at less than $225,000 (as calculated under the zoning ordinance

formula), Cornerstone shall have the right to seek a modification of the agreement governing the A
number of Inclusionary units. However, if the sales price is projected at more than $275,000, R
the City shall have the sght to seek a modification of the agreement governing the number of ’

Inclusionary units,

VTY
DBC

¢"™  AGREED:

. Paul Tryer

o’
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AMENDMENT #2 TO COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Amendment #2 to Cooperative Bidding Agreement Regarding Kesseler Woods
Property is entered into by and between the City of Newton (hereinafter "City"), a municipal
corporation, 1000 Commonwealth Avenue, Newton, Massachusetts 02459, acting by and
through its duly elected Mayor (the “Mayor’), but without personal liability to him, and ,
Comerstone Corporation (hereinafter "Cornerstone"), a Massachusetts corporation, 725 Canton

Street, Norwood, Massachusetts 02062.

WHEREAS, the parties entered into Cooperative Bidding Agreement Regarding Kesseler Woods
LProperty on June 20, 2003, and Amendment #1 to Cooperative Bidding Agreement Regarding

Kesseler Woods Property on August 8, 2003; and

WHEREAS, following Boston Edison's call for Best and Final Bids the parties submitted a bid,
which was determined to be the highest bid; and

WHEREAS, the parties wish to amend their written agreement 1n order to make it consistent
with the arrangements between them;

NOW THEREFORE, m consideration of the mutual covenants contained herein, the parties
agree to' amend their Cooperative Bidding Agreement Regarding Kesseler Woods Property as

follows:

1. Delete paragraph 4.1.2 and insert the following new paragraph 4.1.2 in its place:
4.1.2 Subject to the provisions of paragraph 4.2, Area 2 shall be limited to no
more than eighty (80) residential units or eighty (80) single family houselots. In
etther case, they shall include no less than twenty percent (20%) Inclusionary
Units, consistent with section 30-24(f) of the Newton zoning ordinances. If the
parties agree that Comerstone has used best efforts but that such a development
containing twenty percent (20%) Inclusionary Units is not feasible, the parties
shall agree on a lesser number of Inclusionary Units. '

2. All other remaining terms, conditions and provisions of the'Céoperative Bidding
Agreement Regarding Kesseler Woods Property and Amendment #1 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, except as modified herein, shall remain in full

force and effect; 4 =

Y

IN WITNESS WHEREOF, the
August 2003.

parties have set their hands and seals as of this 25th day of

CITY OF NEWTON

David B. Cohen, Mayor

CORNERSTONE CORPORATION
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.and desire to further amend said Agreement to re

3. Comerstone shall convey to the City,

AMENDMENT #3 TO COOPERATIVE BIDDING
REGARDING KESSELER WOODS PROPERTY

This Amendment #3 to Cooperative Bidding Agreement Regarding Kesseler Woods Property
r "City"), a municipal corporation,

is entered into by and between the City of Newton (hereinafte
1000 Commonwealth Avenue, Newton, Massachusetts 02459, acting by and through its duly
elected Mayor (the "Mayor"), but without personal liability to him, and Cornerstone Corporation

(hereinafter "Cormerstone"), a Massachusetts corporation, 725 Canton Street, Norwood,
Massachusetts 02062. ot

WHEREAS, the parties entered into Cooperative Bidding Agreement Regarding Kesseler Woods
Property on June 20, 2003; Amendment #1 to Cooperative Bidding Agreement Regarding
Kesseler Woods Property on August 8, 2003; and Amendment #2 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property on August 25, 2003; and

WHEREAS, the parties agree that it is necessary to come to a more detailed agreement regarding
the locailous and terms of the Conservation Restriction and Easement which affect a pestion of
the Cornerstone Parcel; :

ement, which reflects an equitable arrangement,

WHEREAS, the parties have agreed to an arrang
flect such arrangement;

NOW THEREFORE, in consfderation of the mutual covenants contained herein, the parties
agree to amend their Cooperative Bidding A greement Regarding Kesseler Woods Property as

follows:

1. Notwithstanding any term, covenant or provision set forth in Paragraphs 3.4 and 3.5 of
the Cooperative Bidding Agreement Regarding Kesseler Woods Property, as amended, the

parties agree that Cormerstone at the closing with Boston Edison, shall grant to the City a
“Plan of Land Showing

erpetual easement for public access in the Easement Area shown on
Conservation Restriction Area & Easement Area," by Toomey-Munson & Associates, Inc., dated
January 13, 2004, with revisions most recently dated 4-1-04, (hereinafter "Easement Plan"), a

copy .of which is attached as Exhibit F.

2. Notwithstanding any term, covenant or provision set forth in Paragraphs 3.4 and 3.5 and
Exhibit B of the Cooperative Bidding Agreement Regarding Kesseler Woods Property, as
amended, the parties agree that Cornerstone, at the closing with Boston Edison, shall grant to the
City a perpetual conservation restriction, in form.and substance satisfactory to the City and its
Conservation Commission and in conformance with chapter 184 section 32 of the Massachusetts
General Laws, which shall run with the land in perpetuity, in all areas of the Conservation

Restriction Area shown on Easement Plan.

for consideration of $1, fee ownefship, free of all
liens, in a certain parcel of land consisting of 21,131+/- sq. ft., which parcel is located southwest
of the Harwich Road cul-de-sac, and has frontage on such cul-de-sac, all as shown on Easement
Plan, which conveyance shall take place no later than the conveyance of the fee interest required




pursuant to paragraph 3.5.

4, ‘Notwithstanding the provisions of paragraph 2.1 of the Cooperative Bidding Agreement
Regarding Kesseler Wood; Property, the parties acknowledge that by mutual agreement, they no
longer intend to execute the detailed agreement anticipated in that paragraph.

Amend the provisions of paragraph 8.2 by adding Exhibit F as follows:

S.
Exhibit F "Plan of Land Showing Conservation Restriction Area & Easement Area,"
by Toomey-Munson & Associates, Ing., dated January 13, 2004, with
revisions most recently dated 4-1-04 .
6. All references to "Cooperative Bidding Agreement Regarding Kesseler Woods Property"
ve Bidding Agreement Regarding

as they appear in various provisions throughout the Cooperati
Kesseler Woods Property, as amended, shall be interpreted as

references to Cooperative Bidding
Agreement, as further amended by this Amendment #3. :

and provisions of the Cooperative Bidding
rty, Amendment #1 to Cooperative Bidding
1y, and Amendment #2 to Cooperative Bidding
> except as modified herein, shall remain in full

7. All other remaining terms, conditions
Agreement Regarding Kesseler Woods Prope
Agreement Regarding Kesseler Woods Proper
Agreement Regarding Kesseler Woods Proper.

force and effect.

IN WITNESS WHEREOF, the parties have'set their hands and seals as of this é {\day of

i , 2004,

CORNERSTONE CORPORATION CITY OF NEWTON

Its: Jrea. Its:_gy) /g/\/ o




AMENDMENT #4 TO COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Amendment #4 to Cooperative Bidding Agreement Regarding Kesseler Woods Property is
entered into by and between the City of Newton (hereinafter "City"), a municipal corporation,
1000 Commonwealth Avenue, Newton, Massachusetts 02459, acting by and through its duly
elected Mayor (the "Mayor"), but without personal liability to him, and Cornerstone Corporation
(hereinafter "Cornerstone"), a Massachusetts corporation, 400 Blue Hill Drive, Suite 2C,

Westwood, Massachusetts 02090,

WHEREAS, the parties entered into Cooperative Bidding Agreement Regarding Kesseler Woods
Property on June 20, 2003; Amendment #1 to Cooperative Bidding Agreement Regarding
Kesseler Woods Property on August 8, 2003; Amendment #2 to Cooperative Bidding Agreement
Regarding Kesseler Woods Property on August 25, 2003; and Amendment #3 to Cooperative
Bidding Agreement Regarding Kesseler Woods Property on April 6, 2004; and

-WHEREAS, the parties agree that it is appropriate to modify the Cooperative Bidding
Agreement, as amended, to accommodate changes in the massing, scale and design of the
Preferred Plan Area 2 Development subject however to the Board of Aldermen's approval of a

Special Permit and approval of other governmental agencies;

" NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties
agree to further amend the Cooperative Bidding Agreement Regarding Kesseler Woods Properyy,
as amended, as follows: '

1. Delete Paragraph 4.2.1B in its entirety and substitute therefor the following new
Paragraph 4.2.1B:

“4.2.1B Prior to pursuing any other development approach for Area 2,
Cornerstone shall Diligently pursue the following development plan of the
Cornerstone Parcel (“Preferred Plan Area 27”); Preferred Plan Area 2:
Development will include no more than 62 residential units, of which no less than
twenty percent (20%) will constitute Inclusionary Units, as defined in Section 30-
24(f) of the Newton Zoning Ordinances. The buildings will be located on the site
to provide an undeveloped buffer from existing nearby houses and LaGrange
Street. The massing and scale will be designed as follows: one (1) larger multi-
family dwelling structure with several attached townhome structures situated
around the larger structure. The City acknowledges that a development plan
substantially in the form of the attached plan submitted by Cornerstone, (Exhibit
D) meets the foregoing criteria; but material changes from that plan will be
subject to the prior reasonable review and comment by the City’s Mayor or his

designee (who may be a City official or a City department).”

Page 1 0of2




8.2 by deleting Exhibit D Plans and substituting

2, Amend the prbvisions of Paragraph
nsisting of two (2) sheets:

therefor the following new Exhibit D Plans co

Exhibit D ' :
SHEET 1:  Kesseler Woods Condominiums, Newton, MA, Site Grading & Utility Plan
dated June 8, 2005 prepared by the H.W. Moore Associates, Engineers & Planners;

SHEET 2: Elevations Schematic entitled “Kesseler Woods Newton, MA” undated,

prepared by The Architectural Team, Inc.

3. All references to "Cooﬁerative Bidding Agreement Regarding Kesseler Woods Property",
as they appear in various provisions throughout the Cooperative Bidding Agreement Regarding
Kesseler Woods Property, as amended, shall be interpreted as references to Cooperative Bidding .

Agreement, as further amended by this Amendment #4.

4. All other remaining terms, conditions and provisions of the Cooperative Bidding

Agreement Regarding Kesseler Woods Property, Amendment #1 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, Amendment #2 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, and Amendment #3 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, except as modified berein, shall remain in full

~ force and effect.

5. Notwithstanding the provisions hereof, this Amendment #4 is subject to a) approval by
the Board of Aldermen of the Special Permit in ‘connection with Preferred Plan Area 2 (as
described in paragraph 1 hereof) and b) approval by any and all governmental agencies that have
Jurisdiction over the proposed development excluding Building Permits and related building-type
permits, such as electrical and plumbing. In the event that Cornerstone has not obtained all such
approvals from the Board of Aldermen and other governmental agencies by December 31, 2007,
which date shall be extended for the period requited to defend appeal(s) of any approval(s), this
Amendment #4 shall be of no effect, and thereafier the parties shall be bound by the terms of

Cooperative Bidding Agreement Regarding Kesseler Woods Property as amended through

Amendment #3 to Cooperative Bidding Agreement Regarding Kesseler Woods Froperty.

day of

IN WITNESS WHEREOF, the parties have set their harids and seals as of thi
September, 2005.

CORNERSTONE CORPORATION

K .| Formatted: Font: 8 pt, Underline )
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Main Building Elevation

Townhouseé Elevation

Cornerstone Corporation
. developer

_Newmn, MA

Kessler Woods

The Architectural Team, Inc.
' architect
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AMENDMENT #5 TO COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Amendment #5 to Cooperative Bidding Agreement Regarding Kesseler Woods Property is

entered into by and between the City of Newton (hereinafter "City"), a municipal corporation,
1000 Commonwealth Avenue, Newton, Massachusetts 02459, acting by and through its duly
elected Mayor (the "Mayor"), but without personal liability to him, and Cornerstone Corporation
(hereinafter "Cornerstone"), a Massachusetts corporation, 400 Blue Hill Drive, Suite 2C,

Westwood, Massachusetts 02090.

WHEREAS, the parties entered into Cooperative Bidding Agreement Regarding Kesseler Woods
Property on June 20, 2003; Amendment #1 to Cooperative Bidding Agreement Regarding
Kesseler Woods Property on- August-8, 2003; Amendment #2 to Cooperative Bidding Agreement
Regarding Kesseler Woods Property on August 25, 2003; Amendment #3 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property on April 6, 2004; and Amendment #4 to
Cooperative Bidding Agreement Regarding Kesseler Woods Property on September 19, 2005 ;

and

WHEREAS, the parties agree that it is appropriate to modify the Cooperative Bidding
Agreement, as amended, to accommodate for the changes in the housing and lending markets in
the Greater Boston area that have had direct negative impacts upon the financial feasibility,
potential success and ability to commence the proposed development of Area 2 (Lot H) within
the Kesseler Wodds proposed development which has caused a substantial delay in commencing
construction as granted in Special Permit #102-06(3). Special Permit #102-06(3) is now due to
expire and a new Special Permit must be applied for in order to continue with the proposed
development of Area 2 (Lot H) as contemplated in said Cooperative Bidding Agreement

Regarding Kesseler Woods Property;

NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties
agree to further amend the Cooperative Bidding Agreement Regarding Kesseler Woods Property,

as amended, as follows: .
1. Insertthe following new Paragraph 4.1.3:

“4.1.3 Notwithstanding any provisions of Paragraph 4.1.2 to the contrary, in the event
that the residential development of Area 2 corisists of sixty-two (62) residential units, '
then such residential devélopment shall include no fewer than eleven (1 1) Inclusionary
Units, consistent with Section 30-24(f) of the Newton Zoning Ordinances. -

2. Delete Paragraph 4.2.1B in its entirety and substitute therefor the following new
Paragraph 4.2.1B: ' :

“4.2.1B Prior to pursuing any other development approach for Area 2, Cornerstone shall
diligently pursue the following development plan of the Cornerstone Parcel (“Preferred
Plan Area 2”); Preferred Plan Area 2: Development will include no more than 62




4.

residential umts of which no fewer than eleven (11) units will constitute Inclusionary
Units, as defined in Section 30-24(f) of the Newton Zoning Ordinances. The buildings
will be located on the site to provide an undeveloped buffer from existing nearby houses
and LaGrange Street. The massing and scale will be designed as follows: one (1) larger
multi-family dwelling structure with several attached townhome structures situated
around the larger structure. The City acknowledges that a development plan substantially
in the form of the attached plan submitted by Cornerstone, (Exhibit D - Revised) meets
the foregoing criteria; but material changes from that plan will be subject to the prior
reasonable review and comment by the City’s Mayor or his designee(who may be a City

official or a City department).”

Delete Paragraph 5.4 in its entirety and substitute therefor the following new Paragraph

54  Following the closing with Boston Edison, should Cornerstone fail to pursue or
complete its development in a timely manner, the City shall have the right to purchase the
Cornerstone Parcel for Cornerstone’s documented hard and soft costs. For the purposes
of this paragraph, a “timely manner” shall mean: (i) Cornerstone shall commence the
licensing and permitting process promptly after closing and shall, in good faith, diligently
pursue the same thereafter. Promptly after the property is subdivided .and all local, state
and federal licenses, permits and approvals are obtained (and all appeal periods expired
or pending appeals favorably and finally resolved) sufficient to qualify to obtain building
permits (provided that Cornerstone shall have commienced the licensing and permitting
process promptly after closing and shall have, in good faith, diligently pursued the same

‘thereafter) Corrierstone shall market the single family house lots. It is understood that

Cornerstone may not be constructing the single famjly home structures, as this may be
performed by third party owners and/or builders and no completion dates for construction
can be determined and (ii) with respect to Area 2, commencement of construction shall
be within two (2) years after the granting of all necessary licenses, permits and approvals
pursuant to Special Permit #102-06(3) or following the granting of a new Special Permit
from the Board of Aldermen as applied for by.Cornerstone before October 16, 2008 and
issued thereafter (and all appeal periods expired or pending appeals favorably and finally

‘resolved) provided that Cornerstone shall have commenced the licensing and permitting

process promptly by October 16, 2008 and shall have, in good faith, diligently pursued
the same thereafter. The City may assign its rights under this paragraph.

In all other respects the Cooperative Bidding Agreement Regarding Kesseler Woods

Property is ratified and confirmed. The City hereby acknowledging that Comerstone (other
than stated in this amendment above) has met and/or completed all requirements under said
Cooperative Bidding Agreement Regarding Kesseler Woods Property. Further both parties
herein' agree and acknowledge that Amendment #4 to the Cooperative Bidding Agreement
Regarding Kesseler Woods Property is ratified and in effect.




5. All references to "Cooperative Bidding Agreement Regarding Kesseler Woods Property"
as they appear in various provisions throughout the Cooperative Bidding Agreement Regarding
Kesseler Woods Property, as-amended, shall be interpreted as references to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, as further amended by this Amendment #5.

6. All other remaining terms, conditions and provisions of the Cooperative’ Bidding
Agreement Regarding Kesseler Woods Property, Amendment #1 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, Amendment #2 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, Amendment #3 to Cooperative Bidding
Agreement Regarding Kesseler Woods "Property, and Amendment #4 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property except as modified herein, shall remain in full

- force and effect.

IN,\WITNESS WHEREOF, the pérties have set their hands and seals as of this j\"lay of
/()meo@ , 2008. | - '

CORNER$TONE CORPORATION CITY OF NEWTON :

BN m&&@

Its:

C:ADATA\OLDPC\Shadrawy & Rabinovitz\Cornerstone, Kesseler Woods\5th AMEND COOP AGMT 6-10-08.doc.docx




EXHIBIT D — Revised
(Development Plan)
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AMENDMENT #6 TO COOPERATIVE BIDDING AGREEMENT
REGARDING KESSELER WOODS PROPERTY

This Amendment #6 to Cooperative Bidding Agreement Regarding Kesseler Woods
Property is entered into by and between the City of Newton (hereinafter “City”), a’
municipal corporation, 1000 Commonwealth Avenue, Newton, Massachusetts 02459,

acting by and through its duly elected Mayor (the “Mayor”), but without personal liability
to him, and Cornerstone Corporation (hereinafter “Cornerstone”), a Massachusetts
corporation, 400 Blue Hill Drive, Suite 2C, Westwood, Massachusetts 02090,

WHEREAS, Cornerstone was granted a Special Permit (#102-06(a)) dated November 17,
2008 recorded in Middlesex South Registry of Deeds in Book 52087, page 553 to
develop Area 2 of Kesseler Woods (“Special Permit”) which Special Permit included an

approved site plan (“Approved Site Plan”); and

WHEREAS, the parties entered into. Cooperative Bidding Agreement Regarding Kesseler
Woods Property on June 20, 2003; Amendment #1 to Cooperative Bidding Agreement
Regarding Kesseler Woods Property on August 8, 2003; Amendment #2 to Cooperative
Bidding Agreement Regarding Kesseler Woods Property on August 25, 2003,
Amendment #3 to Cooperative Bidding Agreement Regarding Kesseler Woods Property
on April 6, 2004; Amendment #4 to Cooperative Bidding Agreement Regarding Kesseler
Woods Property on September 19, 2005; Amendment #5 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property in 2008; and

s

WHEREAS, in light of the economic downturn and difficulties in obtaining financing,
Cornerstone is considering alternate development approaches to the Preferred
Development Plan for Area 2 of Kesseler Woods; and

WHEREAS, the City and Cornerstone agree that it is appropriate to modify the
Cooperative Bidding Agreement, as amended to allow Cornerstone to proceed with
alternate development approaches for Area 2 subject to applicable zoning and other
permitting and licensing approvals of the appropriate governmental authority having

jurisdiction over any such alternate proposal;

NOW THEREFORE, in consideration of the mutual covenants contained herein, the
parties agree to further amend the Cooperative Bidding Agreement Regardzng Kesseler

Woods Property, as amended, as follows:

1. Insert new Paragraph 10.5 as follows:




“10.5 Nothwithstanding any provisions of the Cooperative Bidding Agreement,
as amended, to the contrary Cornerstone may proceed to develop Area 2 of

Kesseler Woods as follows:

a) in the manner set forth in the Cooperative Bidding Agreement, as last
amended by Amendment #5 to Cooperative Bidding Agreement
Regarding Kesseler Woods Property Area 2 subject to reasonable
modifications to said Special Permit and/or Approved Site Plan; or

'b) a residential multi-family development consisting of either multiple
structures or a single structure containing up to a maximum of 80
‘residential units with accessory parking spaces in Area 2; or

¢) . an Assisted Living Facility (residential care facility) with uptoa
maximum of 130 independent dwelling units located in either multiple
structures or a single residential structure with accessory parking spaces in

Area 2.

Nothing in this Paragraph 10.5 shall exempt Cornerstone from obtaining any and
all applicable permits, licenses and approvals for such alternate development of

Area2. .

In all other respects the Cooperative Bidding Agreement Regarding Kesseler
Woods Property, as amended is ratified and confirmed. The City hereby
acknowledges that Cornerstone (other than stated in this amendment above) has
met and/or completed all requirements under said Cooperative Bidding

Agreement Regarding Kesseler Woods Property.

All references to “Cooperative Bidding Agreement Regarding Kesseler Woods
Property” as they appear in various provisions throughout the Cooperative
Bidding Agreement Regarding Kesseler Woods Property, as amended, shall be
interpreted as references to Cooperative Bidding Agreement Regarding Kesseler
Woods Property, as further amended by this Amendment #6.

All other applicable remaining terms, conditions and provisions of the
Cooperative Bidding Agreement Regarding Kesseler Woods  Property,
Amendment #1 to Cooperative Bidding Agreement Regarding Kesseler Woods
Property, Amendment #2 to  Cooperative - Bidding  Agreement  Regarding
Kesseler Woods Property, Amendment #3 to Cooperative Bidding Agreement
Regarding Kesseler Woods  Property, Amendment #4 to Cooperative Bidding
Agreement Regarding Kesseler Woods Property, and Amendment #5 to
Cooperative Bidding Agreement Regarding Kesseler Woods Property except as
modified herein, shall remain in full force and effect.




IN WITNESS WHEREOF, the parties have set their hands and seals to this dmendment
#6 to Cooperative Bidding Agreement Regarding Kesseler Woods Property as of this’
S day of A/V\A..? , 2009,

CORNERSTONE CORPORATION CITY OF NEWTON

7 .
Its: s//s/c’ i Its: ,‘}/ ///‘/ O ?
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. \\ 3 . j\y/" ATTACHMENT F
-\ e CONSERVATION RESTRICTION
Vo, : TO THE " Bk 47213 Pg: 317 Dos: REST
L CITY OF NEWTON Pager1 of 11 04108/2006 0954 AM

1. \Grantor Clause. L

KESSELER DEVELOPMENT, LLC, a Massachusetts limited liability company with its
principal’ place- of business at 725 Canton Street, Norwood, Massachusetts 02062
(hereinafter, together with successors in title and assigns or any other interest,
collectively called the “Grantor”), being the owneérs of a certain parcel of vacant land in
Newton, Middlesex County, Massachusetts, spch parcel having frontage on Brookline
Street and Harwich Road, and being shown as Lot H on a plan entitled “Subdivision Plan
of Land in Newton, MA,” dated November 26, 2003 prepared by Toomey-Munson &
Associates, Inc., recorded with the Middlesex South District Registry of Deeds asPlan in
Record Book 2004, Page 347 (“Exhibit A”), acting pursuant to Sections 31-33 of Chapter
184 of the General Laws of Massachusetts, grant; with Quitclaim Covenants, to the CITY
OF NEWTON, Middlesex County, a Muiiicipal Corporation in the Commonwealth of
Massachusetts, acting by and through its' Conservation Commission, with an address at
City Hall, 1000 Commonwealth Avenue, Newton, Massachusetts (hereinafter, with
successors and permitted assigns, called the “Grantee”), in perpetuity and exclusively for
.conservation. purposes, the following described conservation restrictions on said Lot H. :

- A A conservation restriction, all as more specifically set forth below, over a portion
of said Lot H, shown more spéciﬁcally on a plan entitled “Plan of Land Showing
Conservation Restriction Area & Easement Area in Newton, MA," by Toomey-
Munson & Associates, Inc., Civil Engineers & Land Surveyors, dated January 13,
2004, revised through 4-1-01 recorded as Plan in Record Book 2004, Page 348
(which restricted area is hereinafter called the “Conservation Restriction Area”).

For Grantor’s title, see Deed from Boston Edison Company dated April 7, 2004 and

recorded with the Middlesex South District Registry of Deeds asRook 42435, Page 200. .

OIS WL L0 QYA oA

2. Purposes.

The purposes of this Conservation Restriction are to ensure that the Conservation
Restriction Area will be retained, in perpetuity, predominantly in its natural and scenic
condition and to prevent any use of the Conmservation Restriction Area that will
significantly impair or interfere with the conservation values of the Conservation
Restriction Area. The intent of the Conservation Restriction Area is to preserve the
wildlife habitat and protect the wetlands and floodplains associated with Saw Mill Brook

and the South Branch Saw Mill Brook.

Lo H BRooktuwe S . . ’
NE STHEET Avd HARwicH .r?b, ) Vewnw, MA

The Conservation Restriction Area consists of a total of approximately 483,657 square
feet of land and contains unusual, unique or outstanding qualities the protection of which
in their predominately natural or open condition will be of benefit to the public for the

following reasons:
© "ReTu™NTo | :
Bernard F. Sh Jr,
Shadrawy & Reptoviz ¥

15 Broad Suite 512
Boston, Massachusetts 02108




A. The Conservation Restriction Area has a significant amount of wildlife habitat
due to its diversity of vegetation and wetland resource areas; and .

B. The Conservation Restriction Area in its undeveloped state serves to protect water

quality.

Creation of this Conservation Restriction was agreed to by and between City of Newton
and Cornerstone Corporation, in connection with their cooperative purchase of Kesseler
Woods. As designee of Cornerstone Corporation, Grantor has acquired ownership of said
Lot H. . This Conservation Restriction will provide permanent protections of the
Conservation Restriction Area and serve to further and promoteThe conservation values
on adjacent and neighboring parcels of land owned by the City of Newton.

Prohibited Acts and Uses of the Conservation Restriction Area; Exceptions.

A. Prohibited Acts and Uses of the Conservation Restriction Area,

Subject to the exceptions set forth in paragraph B below, the folowing acts and uses are
expressly prohibited in and on the Conservation Restriction Area:"

€)) Constructing, placing or allowing to remain any building, tennis or other
gaming court, landing strip, mobile home, swimming pool, road, asphalt
or concrete pavement, sign, billboard or other advertising display, antenna,
 light or utility pole, satellite dish, tower, power line, conduit line, or other
temporary or permanent structure on, above, or under the Conservation

Restriction Area;

) Mining, excavating, dredging or removing from the Conservation
Restriction Area of soil, loam, peat, gravel, sand, rock or other mineral
resource or natural deposit in such manner as to affect the surface of said

land;

3) Placing, filling, storing or dumping on the Conservation Restriction Area
of leaves or other tree material, soil, refuse, trash, vehicle bodies or parts,
rubbish, debris, junk, waste or other substance or material whatsoever, or

the installation of underground storage tanks;

4 Cutting, pruning, removing or otherwise destroying trees, shrubs, grasses
or other herbaceous vegetation, except in the course of good forestry
management practices and only as may be necessary to preserve the

* present condition of the Conservation Restriction Area subject to the
proposed activity receiving the prior approval of the Conservation

Commission;

(5)  Use and activities which could be detrimental to wildlife habitat values,
including without limitation, site lighting illuminating the Conservation
Restnctlon Area whether direct or indirect;




(6) Activities detrimental to drainage, flood control, water conservation, water
quality, erosion control, soil conservation or archaeological conservation;

(7)  The use of motorized and non-motorized recreational vehicles, to include,
inter alia, motorcycles, bicycles of any type, all-terrain or other off-road
vehicles, scooters and snowmobiles;

(8)  The use of chemical fertilizers, herbicides, or pesticides, unless reviewed
and approved by the Conservation Commission in advance andin
accordance with the City’s Integrated Pest Management Plan;

(9)  The use of fences;
(10)  No further subdivision of the Conservation Restriction Area; and

(11)  Any other use of the Conservation Restriction Area or activity thereon
which is inconsistent with the purposes of this Conservation Restriction or
which would materially impair other conservation interests unless
necessary for the protection of the conservation interests that are the

~ subject of this Conservation Restriction.

B. Exceptions to Otherwise: Prohibited Acts and Use,s of the Conservation Restriction -
Area.

(1)  Nothing herein is intended to restrict or affect the existing easement rights held by
the City of Newton and the Massachusetts Water Resources Aauthority.

2) Grantor reserves the right to install and maintain underground utilities in the
Conservation Restriction Area, subject however to the prior review and approval of the
Conservation Commission, which review shall include, without limitation, location of

ROV oSV,

utilities, means of construction and manner of maintenance.

Installation of boundary markers.

Within six months following approval of this Conservation Restriction-by the
Massachusetts Secretary of Environmental Affairs, Grantor, at its expense, shall establish
a series of visible permanent bounds and markers so as to mark the Conservation
Restriction Area, and provide a plan signed and stamped by a Registered Land Surveyor
showing the locations of said bounds and markers. The locations and types of said

bounds and markers shall be as reasonably determined by the Conservation Commission. _

Legal Remedies of the Grantee.

A. Legal and Injunctive Relief.

The rights hereby granted shall include the right to enforce this Conservation
Restriction by appropriate legal proceedings and to obtain injunctive and other
equitable relief against any violations, including without limitation, relief
requiring restoration of the Conservation Restriction Area to its condition prior to

3




such violation complained of (it being agreed that the Grantee may have no
adequate remedy at law) and shall be in addition to and not in limitation of any

other rights and remedies available to the Grantee.

Reimbursement of Costs of Enforcement.

The Grantor and, thereafter, their successors and assigns, covenants and agrees to
reimburse the Grantee all reasonable costs and expenses (including reasonable
counsel fees) incurred in enforcing this Conservation Restriction or in taking

‘measures to remedy or abate any violation thereof,”

Grantee Disclaimer of Liability.

By its acceptance of this Conservation Restriction, the Grantee does not undertake
any liability or obligation relating to the condition of the Conservation Restriction

Area.

Severability Clause.

If any provision of this Conservation Restriction shall to any extent be held
invalid, the remainder shall not be affected. - :

Any forebearance or election by the Grantee as to the manner and timing of its
right to enforce this Conservation Restriction or otherwise exercise its rights
hiereunder shall not be deemed or construed to be a waiver of such rights.

Acts Beyond Grantor’s Control.

‘Nothing contained in this Conservation Restriction shall be construed to entitle
the Grantee to bring any action against the Grantor for any injury to or-change in
the Conservation Restriction Area resulting from causes beyond the Grantor’s

control, including without limitation, fire, flood, storm and earth movement.

This Conservation Restriction grants the right to enter upon the Conservation Restriction
Area to the Graptee and its agents and representatives at reasonable times and in a
reasonable manner to inspect same to determine comphance with this Conservation
Restriction. The rights of access granted hereunder are in addition to the rights granted to
Grantee under an Easement Agreement dated April 7, 2004. There shall be no public
access to the Conservation Restriction Area except to areas covered by said Easement

Agreement dated April 7, 2004.

' Assignability.

Running of the Burden with the Conservation Restriction Area.

4
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8.

The burdens of this Conservation Restriction granted herein is given in perpetuity
and shall run with the Conservation Restriction Area and shall be enforceable
-against the Grantor and thereafter the successors and assigns of the Grantor
holding any interest in the Conservation Restriction Area..

B. Execution of Documeénts.

The Grantee is authorized to record or file any notices or instruments appropriate
to assuring the perpetual enforceability of this Conservation Restriction; the
Grantor, on behalf of themselves and their successors and assigns, appoints the
- Grantee their attorney-in-fact to execute, acknowledge and deliver any such
instruments on their behalf. Without limiting the foregoing, the Grantor agrees to

execute any such instruments upon request.

C. Running of the Benefit.

The benefits of this Conservation Restriction shall be in gross and shall not be
assignable by the Grantee, except in-the following instances and from time to

time:

' (1)  as a condition of any assignment, the Grantee requires and the successor
or assign of the Grantee agree that the purposes of this Conservatlon
Restriction continue to be carried out, and

(2)  the assignee, at the time of the assigmnent, qualifies under Section 170(b)
of the Internal Revenue Code 1986, as amended, and applicable
regulations thereunder, and under Section 32 of Chapter 184 of the
General Laws of the Commonwealth of Massachusetts as an eligible
donee to receive this Conservation Restriction directly, and

3) the Grantee COITlpHCb with the provisions required by Article 97 of the
Amendments to the Massachusetts State Constitution, as applicable.

Subsequent Transfers.

The Grantor agrees to incorporate by reference the terms of this Conservation Restriction
in any deed or other legal instrument by which the Grantor conveys any interest in the

Conservation Restriction area or said Lot H including without limitation, a leasehold

interest.

Termination of Rights and Obligations.

Notwithstanding anything to the contrary contained herein, the rights and obligations
under this Conservation Restriction of any party holding any interest in the Conservation
Restriction Area shall terminate upon transfer of that party’s interest, except that liability




10.

11.

12.

13.

for acts or omissions occurring prior to transfer, and liability for the transfer itself if the
transfer is in violation of this Conservation Restriction, shall survive the transfer.

Estoppel Certificates,

Upon request by the Grantor, or their successors and assigns, the Grantee shall within

thirty (30) days execute and deliver to the Grantor any document, including an ‘estoppel

. certificate, which certifies the Grantor’s compliance with any obligation of the Grantor

contained in this Conservation Restriction.

. Amendment

s

This Conservation Restriction may be amended only by written agreement of the parties
or their successors in interest. Any such amendment shall require the approval of the

Secretary of Environmental Affairs or such successor agency.

Effective Date.

This Conservation Restriction shall be effective when it has been fully executed and it
has been recorded with the Middlesex South District Registry of Deeds.

Miscellaneous. -

- A. -Controlling, Law.

The interpretation and performance of this Conservation Restriction shall be
governed by the laws of the Commonwealth of Massachusetts. This Conservation

" Restriction will be recorded in a timely manner.

B. Liberal Construction.

Any general rule of counsiruction to the ’con“trary notwithstanding, this
Conservation Restriction shall be liberally construed in favor of the grant to effect
the purpose of this Conservation Restriction and the policy and purpose of Section
31 of Chapter 184 of the General Laws of the Commonwealth of Massachusetts.
The provisions of Section 26 of Chapter 184 of the General Laws of the
Commonwealth of Massachusetts shall apply to this Conservation Restriction and
the City of Newton shall be deemed to be a “Governmental Body” as defined
therein. If any provision in this instrument is found to be ambiguous, an
interpretation ‘consistent with the purpose of this Conservation Restriction that
would render such provision valid shall be favored over any interpretation that

would render it invalid.

C. Pre-Existing Rights.

Approval of this Conservation Restriction by any municipal officials and by the
Secretary of Environmental Affairs is not to be construed as representing the




existence or non-existence of any pre-existing rights of the public, if any, in and
to the Conservation Restriction Area, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.

D.  Captions.

The captions in this instrument have been inserted solely for convenience of
reference and are not a part of this instrument and shall have no effect upon

construction or interpretation.

E. Entire Agreement.

This instrument sets forth the entire agreement of the parties with respect to the
Conservation Restriction and supersedes all prior discussions, negotiations,
understandings, or agreements relating to the Conservation Restriction, all of

which are merged herein.

No documentary stamps are required as this Conservation Restriction is for nominal
consideration, which, in any event, is less that One Hundred ($100.00) dollars.

IN WITNESS WHEREOF, KESSELER DEVELOPMENT, LLC has signed under seal,

acknowledged and delivered the foregoing instrument on this_____day of 2004.
KESSELER DEVELOPMENT, LLC
By: /Co%me Manager, Inc.
By,
Its oD 7

Duly ‘Authorized

ey COMMONWEALTH OF MASSACHUSETTS 4
MTBB%ESE& SS ;’ls ; (’ , 2004
On this T day of : , 2004, before me, the undersigned notary public, personally
appeared _ fu.l & iwg’ q/ , proved to me through satisfactory evidence of
identification, Wthh were Oﬁ., NP WY , to be the person wl&gse name 13\51gned

mr/‘/ of

on the preceding document, and acknowledged that (he) (she) signed it as __ /e
Cornerstone Manager, Inc., on behalf of KESSELER DEVELOPMENT LLC, voluntanly for

its stated purpose.

;‘OQAQK,QM oo loc J&/\ -

NOTARY PUBLIC:
My Commission Expires: | 2 . 3¢ .5 ‘{




ACCEPTANCE BY NEWTON CONSERVATION COMMISSION
s

The above Conservation Restriction is accepted this /3 ,P'day of (%‘V/Q\-—{ , 2004

C.ONSERVATION COMMISSION OF
THE CITY OF NEWTON:

Fucliel Fosef
L’\M@;} Lié\,bh,\

C/“”’//%/{V |
C_

i

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS (9»% W . 2008

7N —
On this day of , 2004 before me, the undersigned notary public, personally
appeared __ K cho 0 “F e A~ | proved to me through satisfactory evidence of

identification, which were Mee, ped Y rwle Ly— to be the person whpse name 1s signed
on the preceding document,*ind acknowledged that (85 (she) signed it as )ice bacnra of

Conservation Commission of the City of Newton, voluntarily for its stated purpose.

A i MARTHA J. AHERIN HORN
45A b Notary Public ’

NOTARY PUBL{C/ I E).
. QB /7 £/ Commonweaith of Massachusetis
7 MyCommissionExpmes.zoog,E

My Commission Expires:




APPROVAL AND ACCEPTANCE BY BOARD OF ALDERMEN
CITY OF NEWTON (GRANTEE)
|INDA FINLAUE =

; / -
I, Edward-G-Englisit; the duly appomteg}Clerk of the Board of Aldermen of the City of
Newton, Massachusetts, hereby attest and certify that at a meeting duly held on S€PT- 1§ |

2006the Board of Aldermen voted to approve and accept the foregoing Conservation
Restriction pursuant to M.G.L. chapter 40, Section 8C and M.G.L. Chapter 184, Section 32.

Vi ng est: Clerk of the Board of Aldermen,
" City of Ncwton Massachusetts:

APPROVAL AND ACCEPTANCE BY MAYOR
CITY OF NEWTON (GRANTEE)

I, David B. Cohen, Mayor of the City of Newton, Massachusetts, hereby certify that the
foregoing Conservation Restriction has been approved and accepted by the City 6T Newton, by
and through its Conservation Commission, pursuant to M.G.L. Chapter 40, Section 8C and M.G.

L. Chapter 184, Section 32.

City of Newton, Massachusetts

m\v&&@@

David B. Cohen, Mayor

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS : A~ 15 2006

On this May of C:ZZ& 2004 before me, the undersigned notary public, personally
appeared David B. Cohen, proved to me through satisfactory evidence of identification, which

were S a3 (DS, to be the person whose name is signed on the preceding
“document, and acknowledged that he signed it as Mayor of the City of Newton, voluntarily for

its stated purpose.

L3

/

~

NOTARY PUBLIC:
My Commission Expires: / @ " DAWNA L. BaCCART

NOTARY PUR]_ IC
COMMONWEALTH OF MASSACHUSETTS |-
My Commission Expires May 0g, "009
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APPROVAL BY SECRETARY OF ENV IRONMENTAL AFFAIRS
COMMONWEALTH OF MASSACHUSETTS

The undersigned, Secretary of the Executive Office of Enx;ironmental Affairs of the
Commonwealth of Massachusetts, hereby certifies that the foregoing Conservation Restriction
has been approved in the public interest pursuant to M.G.L. Chapter 184 Section 32.

. Secretary of Environmental Affairs

COMMONWEALTH OF MASSACHUSETTS

@pﬂﬂ s, L (Muscd 3 , 2006

On this? , c! day OM, 2006, before me, the undersigned notary public, personally
» proved to me through satisfactory evidence of

appeare
identification; which werewmwm, to be the person whose name is signed
on the preceding document, and acknowle ged that (he) (she)-signed it as Secretary of

Environmental Affairs of the Commonwealth of Massachusetts, voluntarily for its stated

Notary Public
My commission expires: /2 Jq s ) 28l

CADATA\OLDPC\Shadrawy & Rabinovit,z\Comemone, Kesseler Woods\Lot H clean cépy 2-23-06.doc
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ATTACHMENT G

. __j. P )
Bk: 42435 Pg: 216  Doc: EASE

EASEMENT Ag iREEMENT Page: 1 of 6§  04/07/2004 08:42 PM

This Easement Agreement (the “Agreement”) is entered into as of the  day of April,
2004, by and bétween C/S KESSELER, LLC, a Massachusetts limited liability compary with an
~ address of c/o Cornerstohe Corporation, 725 Canton Street, Norwood, Massachusetts 02062
(hereinafter, “Comerstone™), and the CITY. OF NEWTON, a municipal corporation at 1000
Commonwealth Avenue, Newtor, Massachusetts 02459 (hereinafter “City”).

WHEREAS, Comerstone Corporation and City entered into a Cooperative Bidding
Agreement dated June 20, 2003, as amended by Amendment #1 dated August 7, 2003 and by
Amendment #2 dated August 25, 2003 and by Amendment #3 dated April 6, 2004, in connection
with the property known as Kesseler Woods (hereinafter “Kesseler Woods™) located in Newton,
Massachusetts, consisting of Lots C, D, G, H and J on the “Subdivision Plan of Land in Newton, -
MA” of Kesseler Woods dated November 26, 2003 prepared by Toomey-Munson & Associates,
Inc. (the “Subdivision Plan”) recorded with the Middlesex South Registry of deeds immediately
prior hereto and designated by the Newton Board of Assessors as parcels 82-41-22 and 82-37-3 .
in order to allow Comerstone and City to purchase the Kesseler Woods, and to develop some
portions of Kesseler Woods for residences and to maintain other portions of Kesseler Woods as

4

conservation land.

WHEREAS, the City has acquired fee ownership of the parcels of Kesseler Woods
situated on the southerly side of Vine Street designated as “Lot C" and “Lot D” on the
Subdivision Plan, as well as the southetly portion of the northerly parcel of Kesseler Woods
designated as “Lot G*" on the Subdivision Plan (together, the “City Parcels”), and Comerstone, as
designee of Comerstone Corporation, has acquired fee simple ownership of Lot J on the

Subdivision Plan (hereinafier the “‘Comerstone Parcel”). :

WHEREAS, portions of the Cornerstone Parcel are constrained from development due to
utility easements, flood plain restrictions, wetlands and Inner Riparian zone restrictions under
the Rivers Protection Act and are otherwise intended to be made subject to certain rights in favor
of the City by the terms of this Easement Agreement (hereinafier the “Easement Area”). The
Easement Area is demarcated as the “Easement Area” on a “Plan of Land Showing Conservation

Restriction Area and Easement Area in Newton, MA"dated January 13, 2004, with revisions
dated 2-9-04, 3-22-04 and 4-1-04 by Toomey-Munson & Associates, Inc. Civil Engineers and
hese ek, LECONDED HENE W TH

AV g AR

Land Surveyors and a

WHEREAS, Comerstone intends to develop the portions of the Comerstone Parcel which
are not constrained from development into residential lots.

WHEREAS, Comerstone and City have agreed, in connection with the Coopérativé
Bidding Agreement, for Comerstone to provide City with certain rights and easements over the
Easement Area in order to facilitate City’s putpose of maintsining the Easement Area as publicly

Kﬂ%—’é’ﬁme_&/

NON)

SEEPLAN IN RECORD Boo

accessible conservation land.

NOW, THEREFORE, in consideration of the respective rights and obligations of
Comerstone and City in the Cooperative Bidding Agreement and the respective rights and
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easements granted herein, the receipt and sufficiency of which are hereby acknowledged,
Comerstone and City hereby agree as follows:

1. Incorporation of portions of Easement Area into development residential lots.

a. Cornerstone mtends subject to the terms of a certam Development

. Covenants Agreement of even date between Comerstone and the City, to develop the
Cornerstone Parcel for single-family house lots (the “Residential Lots™).

b. Comerstone may incorporate portions of the Easement Area into some of
the Residential Lots if necessary to meet zoning requirements, permitting requirements, or other
sound development and planning considerations.

c Cornerstone shall, however, use its best efforts to design the Residential

Lots in such a manner as to minimize the amount of the Easement Area incorporated into the
Residential Lots. To the extent Comerstone must incorporate portions of the Easement Area into
the Residential Lots, Cornerstone must -preserve the remaining portion of the Easement Areaasa
single contiguous parcel. Those remaining portions of the Easement Area which are, pursuant to
subparagraphs (), (b), and (c), not included within any residential lot shall be referred to

‘hereinafter as the “Residual Area.”
- d The parties acknowledge that the “Easement Area” shown on Exhibit A

and which is the subject of this Agreement does not include certain portions of the Comerstone
Parcel which shall be incorporated into one or more Residential Lots and which, although
constrained from development by certain regulatory restrictions, are not intended to be
constrained by the terms of this Easement. Notwithstanding the foregoing, nothing in this
Easement shall be deemed to remove such areas from any applicable regulatory constraints, and
the City shall continue to have all powers ordinarily associated with the use and development of

such areas.
€. In obtaining any mortgage loan financing for the Comerstone Parcel or
the development thereof, Comerstone’s agreements with any mortgagees shall provide that such
mortgagee shall release the lien of its mortgage from the Residual Area once such area has been
identified of record, so that the Residual Area shall be free of any liens or encumbrances.
f Upon the later to occur of (i) the conveyance by Comerstone of the last of

~ the subdivided Residential Lots as shown on the subdivision plan or plans to be prepared by
Cormerstone as contemplated by this Section 1 or (ii) December 31, 2005, Cormerstone, at its
expense, shall establish a series of permanent bounds and markers on the Residential Lots so as

to mark clearly their division from the Residual Area..
g Comerstone shall complete its subdivision plan or ptans, setting out which
portlons of the Easement Area will be mcorporated in the R%xdentlal Lots, thhm ten (10) years

of the date hexeof
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2. Public Access Easement

a. Cornerstone hereby grants to City, with quitclaim covenants, the perpetual
nght and easement over and through the Easement Area for the following public purposes: (i)
pedestrian and general recreational access, including access to other lands of the City (whether
properties owned by the City in fee simple or with respect to which the City has similar-
easement rights) and (ii) general public recreational uses. The City shall have the right to limit
and regulate the access and use by the public of the foregoing easement rights.

: . b. Cormnerstone hereby grants to City the perpetual and exclusive righ&to
plan, construct, and maintain at the City’s sole cost and expense (except as set forth below)
footpaths and trails within the Easement Area to allow pedestrian and general recreational -

access.
c. Comerstone reserves to itself, its successors and assigns, the rights to continue
to enter upon and use the Easement Area, so long as such entrance and use do not interfere with
the use by the City of the Easement Area as provided for herein and the rights granted to the City
hereby. With respect to the foregoing reservation, the City specifically acknowledges that
temporary entrances by Cornerstone and its authorized agents upon the Easement Area for
+ construction and maintenance of the improvements upon the Corerstone Parcel contemplated
hereby shall be permitted hereunder so long as they do not materially interfere with the use and
enjoyment of the Easement Area by the City for the purposes set forth in subparagraphs (a) and

(b), above.

3. Conveyance of Residual Area

a. At such time and in such manner as shall be set forth below, Comerstone
shall convey the Residual Areas to the City in consideration of the sum of one dollar ($1.00).

b. Cornerstone shall establish the date for the conveyance of the Remdual
Area by giving written notice to the City at any time within six (6) months after Coinerstone

shall have received approval for and shall have recorded a subdivision pian or plans for the
development of the Comerstone Parcel. Comerstone may delay the date for the notice if and to

~ the extent addifional time is required for the approval of the subdivision plan (or “approval under
subdivision control law not required”” plan) required to establish the Resxdual Area.

o Closing en the conveyance of the Residual Area shall occur within thirty

(G0 days of the date of the Comerstone’s notice to the City as set forth in subparagraph b,

“above. Comerstone shall be responsible for having its engineers or surveyors prepare true and
accurate metes and bounds description of the Residual Area and for preparing and submitting for

all necessary approvals any subdivision plan (or “approval under subdivision control law not
required” plan) required to establish the Residual Area. Comerstone shall convey the foregoing

by good and sufficient quitclaim deed, free of all liens and encumbrances.

4. Run with the Land. The easement and other agreements created herein shall be
construed in accordance with the laws of the Commonwealth of Massachusetts shall run w1th the

-3



land, and this instrument shall be binding upon and inure to the benefit of successors and assigns
of the parties hereto and all persons claiming by, through or under them.

5. Conservation Restrictions. Cornerstone shall deliver to the City a perpetual
restriction agreement, in form and substance satisfactory to the City and its Conservation

Commission and in conformance with chapter 184 section 32 of the Massachusetts General
Laws, regarding the preservation of certain restrictions and covenants regarding the use and
development of the Easement Area. Nothing in this Easement shall be deemed to supplant or
supersede the foregoing conservation restriction; and the granting of the conservation restriction
shall not be deemed to supplant or supersede and of the provisions of this Easement.

6. Respective Rights and Obligations.
Nothing herein shall be construed or interpreted to mean that Comerstone,

a,
merely by the granting of the easements and rights set forth herein, has assumed any liability for
any injury or damage resulting from the City’s use of the Easement Area as provided herein.

b. The City shall be responsible for maintaining, in ifs sole discretion, the
Easement Area in a manner consistent with the Easement Area’s use for conservation and

=3

recreation purposes.
c. Comerstone and the City shall each be responsible for their own'

compliance with all applicable laws in connection with the exercise by each of them of their
respective rights with regard to the Easernent Area.

7. Counterparts. This Agreement may be executed in two or more counterparts, each
of which shall be an original but all of which shall constitute one and the same instrument.
Facsimiles or copies of this Agreement shall be deemed originals for all purposes. :

[Remainder of page intentionally left blank]




IN WITNESS WHEREQOF, the parties have executed this as an instrument under seal as of
the date first above written.

CITY OF NEWTON
R
David B. Cohen
Its Mayor
Duly Authorized
COMMONWEALTH OF MASSACHUSETTS)
. ) ss.
COUNTY OF Su{ bl )
April =&, 2004
é Alpad

KZall

On this day, before me, personally appeared the above-named 4«)!\ & T%‘(Elas

f Comnerstone Manager, Inc., the Manager of C/S Kesseler, LLC, and not
individually, who acknowledged the foregoing instrument to be his/her free act and deed, in his/her
capaeity as aforesaid.

(Notary Public

My Commission expires

COMMONWEALTH OF MASSACHUSETTS)

. ’ )ss. -
COUNTY OF N rda/cseax

April 6, 2004

On this day, before me, personally appeared the above-named David B. Cohen, as Mayor
of the City of Newton, and not individually, who acknowledged the foregoing instrument to be his
free act and deed, in his capacity as aforesaid

o /{_\ M\\\\N | HII///
/
%éry Pubhc

. My Commission expires:
or ] By

T e
LSRG B0,
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ATTACHMENT H

- : . DEVELOPMENT COVENANTS AGREEMENT

i This Development Covenants Agreement (the “Agreement”) is entered into as of the 7th
day of April, 2004, by and between (i) C/S KESSELER, LLC, a Massachusefts limited liability
company and (ii) KESSELER DEVELOPMENT, LLC, a Massachusetts limited liability
company, both with an address of ¢/o Cornerstone Corporation, 725 Canton Street, Norwood,
Massachusetts 02062 (hereinafier, together, “Comerstone”), and the CITY OF NEWTON, a
municipal corporation at 1000 Commonwealth Avenue, Newton, Massachusetts 02459
(hereinafter “City”). _

WHEREAS, Cornerstone Corporation, a Massachusetts corporation, and City entered

into a Cooperative Bidding Agreement dated June 20, 2003, as amended by Amendment #1
dated August 7, 2003 and by Amendment #2 dated August 25, 2003 and by Amendment #3
dated April 7, 2004 (together, the “Cooperative Bidding Agreement™) in connection with the
property knownas Kesseler Woods, located in Newton, Massachusetts and designated by the
Newton Board of Assessors as parcels 82-41-22 and 82-37-3 (hereinafter “Kesseler Woods™) in
order to purchase Kesseler Woods and develop some portions of Kesseler Woods for residences
and maintain other portions of Kesseler Woods as conservation land.

WHEREAS, the City has acquired fee ownership of the parcel of Kesseler Woods
situated on the southerly side of Vine Street designated as “Lot C" and “Lot D” on the .
“Subdivision Plan of Land in Newton, MA” of Kesseler Woods dated November 26, 2003
/é prepared by Toomey-Munson & Associates, Inc. (the “Subdivision Plan”) recorded with the
Middlesex South Registry of deeds immediately prior hereto, as'well as the southerly portion of
the northerly parcel of Kesseler Woods designated as “Lot G" on the Subdivision Plan (together,
% the “City-Parcels™), and Comerstone, as the designee of Comerstone Corporation, has acquired

SEEPLANINRECORD BOO

fee simple ownership of the remainder of the northerly parcel of Kesseler Woods, designated as
Lot H and Lot J on the Subdivision Plan (hereinafter the “Cornerstone Parcels”). '

I7Y

WHEREAS, Comerstone intends to develop the Cormnerstone Parcels for residential

\i purposes.

WHEREAS, Cornerstone and City have agreed, in connection with the Cooperative
Bidding Agreement, for Cornerstone to develop the Cornerstone Parcel subject to certain
constraints and covenants for the benefit of the City.

NOW, THEREFORE, in consideration of the respective rights and obligations of
Cornerstone and City in the Cooperative Bidding Agreement and the respective rights and
agreements granted herein, the receipt and sufficiency of which are hereby acknowledged,
Cormerstone hereby agrees as follows with respect to the development of the Cornerstone Parcels
for the benefit of the City Parcels:

Mot &/&xwr
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1. . Development Limitations

a. Comerstone intends to develop the Cornerstone Parcels for single-family houses
and/or residential units (in the aggregate the “Residential Units,” and the parcels of land on

which they shall be located, the “Residential Lots™).

. b. With respect to Lot J of the Cornerstone Parcels, Cornerstone shall limit the
development of this Lot to no more than fourteen (14) single-family house lots, but which may
“include up to three (3) rear lots within the meaning of Section 30-15(b)(4) of the Zoning
Ordinances of the City of Newton and up to two (2) lots off Harwich Road; provided that the
total number of lots shall not exceed 14. Comnerstone will impose upon all the house lots on Lot J
a uniform set of design covenants and restrictions which shall be binding upon Cornerstone and
any third-party builders of the houses.and upon the homeowners. Cormnerstone shall, prior to
recording or otherwise imposing such uniform covenants and restrictions, first submit to a
designated representative of the City (who may be the Mayor of the City or the City official or
City department designated by the Mayor), who shall be afforded the opportunity by Cormerstone
to have reasonable review of and comment on the proposed covenants and restrictions. At the
request of Comerstone, the City-shall execute and deliver to Cornerstone a certification, in
recordable form, as to Cornerstone’s compliance with the covenants and restrictions set forth
herein and in the Cooperative Bidding Agreement which can be relied upon by third-parties,

including, as applicable, a certificate of final compliance.

c. With respect to Lot H of the Cornerstone Parcels, Cornerstone shall limit the
development of this Lot to no more than eighty (80) residential units or eighty (80) single-family
house lots. In either case, not less than twenty (20%) percent of all such units and/or house lots
shall be Inclusionary Units within the meaning of Section 30-24(f) of the Newton.zoning

ordinances. Upon application by Comerstone to the City and submission of evidence to the City
ically feasible for Cornerstone, notwithstanding the use of its best efforts, to

4hint 1t 10 Aot economically fe b
el S1one, I

LAdl il Lo iU Counavs
provide at least 20% Inclusionary Units, the City, in its reasonable discretion, shall agree to a
lesser number of Inclusionary Units, in which case, the parties shall enter into and record an

amendment to this Agreement to evidence such revision.

: d. In addition to the standards and restriction set forth in subparagraph (c), above,
Cornerstone shall, with respect to Lot H, comply with certain other design and development
criteria, including, without limitation, the development of the Comerstone Parcels pursuant to a
"Preferred Plan," in accordance with the Cooperative Bidding Agreement, a true copy of ' which
shall be kept with the records of the City Clerk of the City. At the request of Comerstone, the
City shall execute and deliver to Cornerstone a certification, in recordable form, as to o
Cornerstone’s compliance with the covenants and restrictions set forth herein and inthe
Cooperative Bidding Agreement which can be relied upon by third-parties, including, as

applicable, a certificate of final compliance.

- 2. Right of First Refusal. If Cornerstone shall propose to sell to any bona fide third party
purchaser any portion of a Cornerstone Parcel other than as a Residential Lot or for the

development of Residential Units, Cornerstone shall so notify the City of its intention to do so

2




and the price which such third party purchaser proposes to pay for the property in question. The-
City shall have sixty (60) days within which to notify Cornerstone of the City’s intention to ‘
exercise this right of first refusal to purchase that portion at the price offered by the third party
purchaser; whereupon Cornerstone and the City shall close on the sale of the property in question
within one hundred eight (180) days of the date of Cornerstone’s receipt of the foregoing notice
from the City. The City’s failure to exercise it rights with respect to any one offered property
shall not preclude the City’s rights with respect to any other portion of the Cornerstone Parcel;
and, if the City shall have failed to exercise its rights with respect to a particular portion of the
Cormnerstone Parcel and Cornerstone shall subsequently fail to close on the sale of such property
on substantially the terms set forth in Cornerstone’s notice to the City within one hundred eighty
(180) days of the City’s failure to exercise its right of first refusal, the City’s right of first refusal
shall be deemed to have been reinstated with respect to the property in question. The City shall,
at Cornerstone’s request, issue to Cornerstone or for the benefit of the third party purchaser, or
such other purchaser of a Residential Lot or Residential Units an estoppel certificate in 4
recordable form which can be used at the closing with such purchaser to clear title of the terms
and conditions of this right of first refusal with respect to such Residential Lot or Residential
Unit. The City shall have the right and power to assign the foregoing right of first refusal by

written notice to Cornerstone.
Run with the Land. The restrictions, covenants and other agreements created: herein shall

3' .
be construed in accordance with the laws of the Commonwealth of Massachusetts shall run with

the land, and this instrument shall be binding upon and inure to the benefit of successors and
assigns of the parties hereto and all persons claiming by, through or under them. '

4. Counterparts. This Agreement may be executed in two or more couhterparts, each of
which shall be an original but all of which shall constitute one and the same instrument.

Facsimiles or copies of this Agreement shall be deemed originals fot all purposes.

IN WITNESS WHEREQOF, the parties have executed this as an instrument under seal as

of the date first above written.
KESSELER DEVELOPMENT, LLC

C/S KESSELER, LLC ‘
By: Corne ¢ Manager, Inc. _ ) By: Cornerstone Manager, Inc.
Byl e By M
Its| /7 .o, ~ Its fxn -

Duly Authorized

Dul{*Authorized

ACCEPTED AND AGREED TO: .
‘ : CITY OF NEWTON

David B. Cohen, Mayor
Duly Authorized




E ' COMMONWEALTH OF MASSACHUSETTS
Su, b e
COUNTY OF MIBBELESEX, ss. April #2004

On this day, before me, personally appeared the above-named

/g = Lpce
as ‘Qwi&uf_ of Cornerstone Manager, Inc. and not individually, who acknowledged the

foregoing Development Covenants Agreement to be his/her free act and deed, in his/her capacxty
as aforesaid, on behalf of C/S KESSELER, LLC.

Notary Public
My Commission expires: (2 ~21~oiy

COMMONWEALTH OF MASSACHUSETTS

. §~ ) @C Q_
COUNTY OF Nﬂ‘l;gﬂ%s—'a(, SSs.

" On this day, beforc me, personally appeared the above-named :D aek £ L"—‘i i
as_ {2 e BN of Cornerstone Manager, Inc. and not individually, who acknowledged the

foregoing Development Covenants Agreement to be his/her free act and deed, in his/her capacity
as aforesaid, on behalf of KESSELER DEVELOPMENT, LLC.

Notary Public
My Commission expires: [, -2¢-cY

April ¥, 2004

3
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COMMONWEALTH OF MASSACHUSETTS

' COUNTY OF MIDDLESEX, ss April

, 2004
On this day, before me, personally appeared the above-named David B. Cohen, as Mayor

of the City of Newton, who acknowledged the foregoing Development Covenants Agreement to
be his/her free act and deed, in his capa01ty as aforesaid, on behalf of the City of Newton.

\\\\\H ”"I////
&otary Public
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My Commission expires: =@
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