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PUBLIC HEARING MEMORANDUM  

Public Hearing Date: June 13, 2017  
Land Use Action Date:                 August 15, 2017  
City Council Action Date: August 28, 2017 
90-Day Expiration Date: September 11, 2017 
    

DATE: June 9, 2017 
 
TO: City Council 
   
FROM: Barney Heath, Director of Planning and Development 
 Neil Cronin, Senior Planner  
 
SUBJECT: Petition #132-17, KESSELER WOODS, LLC., to AMEND SPECIAL PERMIT #102-06(15) AT 

Kesseler Woods to allow relocation of the inclusionary zoning units by use of the Off-
Site Development Option in conjunction with the rehabilitation of the apartment 
building at 219 Commonwealth Avenue resulting in an increased number of 
affordable units from the approved site of 179 Kesseler Way, Ward 8, on land know as 
Section 82 Block 037 Lot 0095, containing approximately 640,847 sq.ft. of land in a 
district zoning Multi Residence 3. Ref: 7.3, 7.4, 11.4, 5.11.6 of Chapter 30 of the 
Newton Revised Zoning Ordinance, 2015. 

 

The purpose of this memorandum is to provide the City Council 
and the public with technical information and planning analysis 
which may be useful in the special permit decision making 
process of the City Council. The Planning Department's intention 
is to provide a balanced view of the issues with the information 
it has at the time of the public hearing. There may be other 
information presented at or after the public hearing that the 
Land Use Committee of the City Council will want to consider in 
its discussion at a subsequent Public Hearing/Working Session. 
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EXECUTIVE SUMMARY 

 
The petitioner, Chestnut Hill Realty Development, LLC, obtained a special permit (Council Order 
#102-06(15)) in April of 2015 to construct a four-story 88 unit building on LaGrange Street in 
Oak Hill now known as Hancock Estates (Attachment A).  As part of the approval, the petitioner 
is required to provide 13 deed restricted inclusionary units affordable to households earning an 
average of 65% of area median income (AMI).  To date, the project is about 75% complete and 
the entire structure is expected to be eligible for a certificate of occupancy in the fall. 

The petitioner has recently acquired the property located at 219 Commonwealth Avenue in 
Chestnut Hill.  The property is improved with a 3.5-story Tudor-style structure that has served 
as a 29-unit apartment building for many years.  The petitioner is seeking to renovate the 
interior of the existing structure and locate the 13 deed restricted inclusionary units associated 
with Board Order #102-06(15) there. Therefore, the petitioner is seeking a special permit to 
amend Board Order #102-06(15) and to locate the required deed restricted inclusionary units 
off site.  For the purposes of this memo, all land use analysis will pertain to the property 
located at 219 Commonwealth Avenue. 
 
As proposed, the Planning Department does not feel that locating the inclusionary units at 219 
Commonwealth Avenue is comparable to keeping the units on site at Hancock Estates. 
Although the petitioner proposes to increase the number of affordable units (for those earning 
up to 80% AMI) from 13 units at Hancock Estates to 19 units at 219 Commonwealth Avenue, 
the vast majority of the affordable units at 219 Commonwealth Avenue would be studio and 
one-bedroom units.  In addition, six units at Hancock Estates are required to be deed restricted 
to households earning 50% of AMI, an income level not proposed at 219 Commonwealth 
Avenue.  Lastly, the units at Hancock Estates are of new construction, larger in size, associated 
with modern amenities, and accessible via an elevator.  In sum, staff feels that the units to be 
provided at Hancock Estates represent a kind of product and inventory of deed restricted units 
that are rare and in short supply in Newton.  
 
I. CHARACTERISTICS OF THE SITE AND NEIGHBORHOOD – 219 COMMONWEALTH AVENUE 
 

A. Neighborhood and Zoning 

The subject property is a corner lot with frontages on Commonwealth Avenue and 
Manet Road in the Multi-Residence 1 (MR-1) zone in Chestnut Hill.  The immediate 
area is largely residential in the form of single- and multi-family uses, but there are 
institutional, commercial, and public space uses in the neighborhood as well 
(Attachments B & C).   
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B. Site 

The site consists of 10,347 square feet of land and is improved with a multi-family 
Tudor-style structure circa 1880.  There are currently two curb cuts on site: one at 
the southeast corner which is ten feet wide providing access to a right of way 
shared with the abutter at 209 Commonwealth Avenue; the other curb cut is 
located at the northwest corner of the site and is approximately 15 feet wide 
providing access to a 2,160 square foot parking area.  The parking area is 
constructed out of asphalt and is legally nonconforming.  The site is predominantly 
flat with mature landscaping at the western, southern, and eastern boundaries.   
 

II. PROJECT DESCRIPTION AND ANALYSIS - 219 COMMONWEALTH AVENUE 

A. Land Use 

The principal use of the site is and will remain a multi-family residence.  
 

B. Building and Site Design  

The petitioner is not proposing major changes to either the structure or site.  Changes 
to the structure include a proposed American with Disabilities (ADA) entrance at the 
northeast corner of the structure (rear), and repairs to the stucco and brick cladding 
on the facades.  Staff notes the proposed ADA entrance is not accessible from the 
parking lot. With respect to the site, the petitioner is proposing to stripe a four-foot 
wide ADA path along the western side of the right of way to meet the proposed ADA 
entrance.  Otherwise, the only changes to the structure are internal to the building.  
As provided in the scope of work, the petitioner is planning to rehabilitate the units 
with repairs and finishes where applicable (Attachment D).  Staff notes that all 
proposed changes to the site and structure are by-right. 
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C. Parking and Circulation 

The site’s parking area is accessed via a 15 foot wide curb cut on Manet Road.  The 
2,160 square foot area is bituminous and is legally nonconforming.  The petitioner is 
not proposing any changes to the parking area, but staff suggests the petitioner 
install a fence to screen the parking from the abutter at 28 Manet Road. 

 
III. INCLUSIONARY ZONING ANALYSIS 

                                     
A. Board Order #102-06(15) 

Existing Board Order #102-06(15) requires the petitioner to provide 88 units at 
Hancock Estates, including 13 deed restricted units available to households earning 
an average income of 65% of AMI.  Specifically, six units are required to be available 
to households earning 50% of AMI, six units are required to be available to 
households earning 80% of AMI, and one unit is required to be available to 
households earning 65% of AMI. All of these 13 units meet the affordability 
definition established under the State’s Chapter 40B law, making the units eligible 
for the City’s Subsidized Housing Inventory (SHI). The unit mix for the total project is 
broken down as follows:  
 

Table 1: Hancock Estates Unit Mix 

Unit Type 

Total Number of 
Units in 

Development 

Number 
of 

Affordable 
Units Average Sq. Ft. 

One-Bedroom 34 5 893 sq. ft. 
Two Bedroom 54 8 1,000 sq. ft.  
Total Units 88 13 NA 

 
The Inclusionary Zoning Ordinance (Section 5.11) of the Newton Zoning Ordinance 
(NZO) provides for two possible alternatives to providing inclusionary units on-site: 
either through a cash payment or by providing an equivalent number of inclusionary 
units at another off-site location.  If providing the units off site, the petitioner must 
partner with a nonprofit housing development organization.  As such, the petitioner 
proposes to enter into a development agreement for the renovation and leasing of 
the 219 Commonwealth Avenue property with B’nai B’rith, a non-profit housing 
development organization per Section 5.11.6 of the NZO.   
 

The petitioner has proposed to meet the inclusionary zoning requirement by 
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renovating the interior of the structure at 219 Commonwealth Avenue into 29 units. 
Nineteen (19) of these units would be reserved for households earning at or below 
80% of AMI and 13 of the 19 unit specifically available to households at 65% AMI. 
The other 10 rehabilitated units would be reserved for households at or below 
120% of Area Median Income.  However, staff notes the proposal does not target 
the 50% of AMI income level that is required at Hancock Estates.   
 

Table 2: Off Site Development Proposal at 219 Commonwealth Avenue 

Unit Type 

Average 65% AMI 
Units 

(Inclusionary 
Housing 

Requirement) 
80% AMI 

Units 

80% - 
120% AMI 

Units Total Units 
Studio 3 0 0 3 
One-Bedroom 10 4 5 19 
Two Bedroom 0 2 5 7 
Total Units 13 6 10 29 

 
Staff notes that 19 units would meet the affordability definition established by the 
State’s affordable housing law.  Additionally, the petitioner has proposed 
designating an additional 10 units for households earning between 80% - 120% 
AMI.  Since 219 Commonwealth Avenue will be a rental project, all 29 units in the 
project would be eligible for the City’s SHI because more than 25% of the units are 
affordable to households earning up to 80% AMI.  

 
B. Purpose and Intent 

One of the stated purposes cited in Newton’s Inclusionary Zoning Ordinance is to 
“provide for a full-range of housing choices throughout the City for households of all 
incomes, ages, and sizes in order to meet the City’s goal of preserving its character 
and diversity.” One of the principal ways to achieve that goal is to gain inclusionary 
units in approved development projects across the City.  The clear intent and 
preference of the ordinance is to have units created and made available to low and 
moderate income households at the actual location of each development, thereby 
increasing diversity in that neighborhood location and at each specific development 
 

C. Timing 
 
The units at Hancock Estates are scheduled to be leased beginning this summer with 
full completion of the project’s 88 units this fall.  Of their own accord, the petitioner 
purchased the property at 219 Commonwealth Ave, which is proposed as the 
location for providing the off-site units. The petitioner proposes to rehabilitate the 
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units at 219 Commonwealth Avenue immediately and delay seeking certificate of 
occupancy for the 13 units at Kesseler Woods until 13 inclusionary units are created 
at 219 Commonwealth Avenue.  The petitioner’s attorney states the rehabbed 
inclusionary units at 219 Commonwealth Avenue could be delivered in October of 
this year. 
 

D. Size and Affordability 
 
The chart below compares the 13 inclusionary units to be created under the current 
Board Order for Hancock Estates with the proposed off-site inclusionary units at 219 
Commonwealth Avenue. 

Table 3: Unit Type and Size Comparison 
 Unit Type Total Average Size Affordability 
Hancock Estates 1 bedroom 5 890 s.f. 50-80% AMI 
Hancock Estates 2 bedroom 8 1,000 s.f. 50-80% AMI 
Commonwealth Studio 3 300 s.f. 65% AMI 
Commonwealth 1 bedroom 10 540 s.f. 65% AMI 

 
As shown, not only is the petitioner not proposing to include two-bedroom units at 
either the 50% or 65% income level, but the overall unit sizes at Hancock Estates are 
far larger than at 219 Commonwealth Avenue.  A detailed inventory of the unit mix 
including square footage of the 219 Commonwealth Avenue program is found in 
Attachment E.    
 
Additionally, staff notes that 5.11.7.A of the NZO states that, ‘Inclusionary Units 
have habitable space of not less than 650 square feet for a 1-bedroom unit and an 
additional 300 square feet for each additional bedroom”.  Staff notes four of the 
proposed units and one 2-bedroom unit does not meet this threshold.  Please note, 
staff treated studios as 1-bedroom apartments for the criterion outlined above. 
 

E. Quality  
 

The Inclusionary Housing Plan for Hancock Estates states that, “The affordable units 
will have the same finishes as the market rate units including granite countertops, 
stainless steel appliances, in unit washers and dryers, hard wood floors, and access 
to on-site amenities such as an exercise facility, Wi-Fi café, business center, theater, 
community room, and underground parking”(Attachment F).  All of the units at 
Hancock Estates are accessible to those with disabilities as the development is 
serviced by an elevator.   
 
The petitioner has not submitted detailed plans for the units to be rehabilitated at 
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Commonwealth Ave so it is difficult to assess their finishes. Additionally, One of the 
inclusionary units at 219 Commonwealth Avenue will be accessible and all units 
could be modified. 

 
F. Accessibility 

 
Hancock Estates is a three-story, elevator building with covered parking.  In 
accordance with the regulations of the Massachusetts Architectural Access Board 
(MAAB) in Section 521 of the Code of Massachusetts Regulations, all of the units in 
the project will be required to meet MAAB’s Group 1 Unit definition.  Group 1 Units 
have features that can be modified without structural change to meet the needs of 
a household with a disability.  In addition to the Group 1 Unit standard, the project 
will need to meet MAAB’s requirements for Group 2 Units. Group 2 Units are fully 
accessible units that have spatial requirements to accommodate persons with 
mobility impairments, such as wider doorways.  In accordance with 521 CMR, 5% of 
the units at Hancock Estates will be Group 2 Units. Providing visitable and accessible 
units in an elevator building is an important consideration, especially given the 
increasing proportion of older residents in Newton.  

 
The petitioner has indicated one unit at Commonwealth Ave will be made handicap 
accessible. The 219 Commonwealth Avenue building is not served by an elevator. 
Given the age of the building, it is unlikely that the units meet the MAAB Group 1 
Unit or Group 2 Unit standard. The project sponsor has proposed making one unit 
accessible for persons with mobility impairments as part of the off-site development 
proposal.  

 
IV. Planning Recommendation 

The preference and intent of Newton’s Inclusionary Zoning Ordinance is to provide 
inclusionary units on site as part of Special Permit approval. However, provisions do 
exist in the ordinance for petitioners to meet this requirement by paying a fee or 
providing off-site units. 
 
Decisions to grant these alternative means for complying with the ordinance should 
be weighed carefully. While the petitioner in this case has offered to provide more 
overall affordable units, staff does not feel that the proposed inclusionary unit 
benefits at this off site location outweigh the provision of affordable units at 
Hancock Estates, for the following reasons: 
 
• The units at Hancock Estates are larger in size (8 two-bedroom units averaging 

1,000 square feet vs. 10 one-bedroom units averaging 540 square feet) making 
them more accommodating for families. 
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• Six of the Hancock Estates inclusionary units will be deed restricted to 
households earning 50% of AMI, which is a deeper level of affordability than 
proposed at Commonwealth Avenue, where the proposal at Commonwealth 
would be to provide all 13 inclusionary units at 65% AMI. 

• The units at Hancock Estates are new construction units with new appliances 
(i.e. washer/dryer) and on-site amenities including an outdoor play area and 
underground parking. 

• The units at Hancock Estates are all fully accessible via elevator for visitation 
purposes and four units will be made fully accessible, including one of the 
inclusionary units.  

 
V. TECHNICAL REVIEW  

A. Technical Considerations (Chapter 30, Newton Zoning Ordinance):  

The Zoning Review Memorandum provides an analysis of the proposal with regard 
to zoning (Attachment G). Based on the Memorandum, the petitioner is seeking the 
following relief: 
 §5.11.4 and §5.11.6 of Section 30, to allow the provisions of the Inclusionary 

Zoning requirement to be met off site. 

 Amend Board Order #102-06(15). 

B. Engineering Review   

No Engineering Review is required at this time.  This project will be reviewed for 
conformance with the City of Newton Engineering Standards prior to the issuance of 
the building permit, should this petition be approved. 

C. Historic Review  - 219 COMMONWEALTH AVENUE 

The Commonwealth Avenue site is on the National Register of Historic Places, which 
limits modifications to existing historical buildings.  The petitioner’s only substantive 
change is to locate an ADA accessible entrance at the northeast corner.  As such, the 
scope does not meet the minimum criteria for review by the Newton Historical 
Commission (NHC).  However, the petitioner is proposing to finance the project with 
funds from Mass Housing which triggers NHC review pursuant to M.G.L. Chapter 9, 
sections 26-27C.  This review is restricted to the proposed ADA entrance and repairs 
to the stucco and brick cladding.  The review will be held on the June 22nd meeting 
of the NHC. 

 
VI. PETITIONER’S RESPONSIBILITIES 

At the Land Use Committee’s Public Hearing or prior to being scheduled for a continued 
public hearing, the petitioner should be expected to provide an updated scope of work 
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detailing the rehabilitation of the units at 219 Commonwealth Avenue. 

            
                         
ATTACHMENTS: 

Attachment A: Council Order #102-06(15) 
Attachment B: Zoning Map 
Attachment C: Land Use Map 
Attachment D: Scope of Work at 219 Commonwealth Avenue 
Attachment E: 219 Commonwealth Avenue Affordability Program  
Attachment F:           Kessler Woods (Hancock Estates) Inclusionary Housing Plan 
Attachment G:        Zoning Review Memorandum, dated May 8, 2017 
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Attachment G



 

ADMINISTRATIVE DETERMINATIONS: 

 
1. Condition #2 of Board Order #102‐06(15) requires that the 88‐unit multi‐family dwelling 

provide 13 deed restricted inclusionary housing units on site, as shown on the approved 
plans.  These 13 units include six units at 50% of area median income; six units at 80% are a 
median income; and one unit at 65% of area median income.   
 
Section 5.11.6 states that the inclusionary units required in Section 5.11.4 may be met by 
providing units off‐site where an applicant has entered into an agreement with a non‐profit 
housing development organization.  The applicant has entered into an agreement with B’nai 
B’rith Housing, a non‐profit providing affordable housing opportunities to seniors, to 
accommodate the required affordable housing units for the Kesseler project at 219 
Commonwealth Avenue, an existing 29‐unit multi‐family dwelling built in 1899 to be 
rehabilitated.  The rehabilitation of 219 Commonwealth Avenue will be by right and limited 
to improvements to the existing units and common areas of the building, with no changes, 
extension, enlargement or reconstruction of the existing nonconforming building or use.  All 
29 of the units will be permanently income and rent restricted. 

 
 
 

Zoning Relief Required 

Ordinance 
 

Action Required 

§5.11.4, 
§5.11.6 

To amend Board Order #102‐06(15) to allow for the 
provisions of the Inclusionary Housing requirements to 
be met off‐site  

Amend Board Order 
#102‐06(15) 
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