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1.    INTRODUCTION 

 

The City of Newton, Massachusetts Parks, Recreation & Culture Department (PRC), (“Owner”), acting through 
the Designer Selection Committee (DSC), is seeking the services of a qualified designer (“Designer”) within 
the meaning of the Massachusetts Designer Selection Law M.G.L. Chapter 7C, Sections 44 through 58, to 
provide Designer Services for an Existing Facilities Study (to the extent possible exclusive of the bathhouse), 
and to provide recommendations for the renovation or new construction of the main and wading pools at the 
Harry N. Gath Jr. Memorial Pool, 256 Albemarle Road, Newton, Massachusetts 02460 (the “Project”). 

 
 

The City is requesting the qualifications of a Designer to provide professional services during one and perhaps 
subsequent multiple Project phases. 

 

• First, in Phase 1 the Designer will prepare an Existing Facilities Study to identify the existing conditions, 
needs, options, and anticipated costs in order that the Owner may determine how best to address 
potential renovations and upgrades or new construction for the Gath Pool Facility. Phase 1 services shall 
be referred to herein as the Basic Services. 

 

• Second, subject to the approval of the Project and further subject to continued funding authorized by 
the City, the contract between the City and the Designer may be amended to include continued Designer 
services for Phase II, Schematic Design and Site Plan Approval of a Preferred Option identified and 
selected by the Owner in Phase 1. 

 

• Third, subject to the approval of the Project and further subject to continued funding authorized by the 
City, the contract between the City and the Designer may be amended again to include continued 
Designer services through the Project’s Design Development, Construction Documents, Bid and Award. 

 

• Finally, subject to the approval of the Project and further subject to continued funding authorized by 
the City, the contract between the City and the Designer may be amended again to include continued 
Designer services through Construction Administration and Final Closeout. 

 
 

A potential Project may include, but not be limited to, replacement or renovations of, the pool shell structure the 
accessibility upgrades in and around both pool areas, concrete deck replacement, replacement of filtration, 
chemical, mechanical and electrical components, grading and drainage improvements, shade structures, and 
pool slide/diving board upgrade. Additional improvements to the pool area shall focus on site security to include 
refurbishment of fence enclosure to reduce potential for scaling. 

 

The Fee for services related to the completion of the Basic Services will be negotiated but will not exceed 
$60,000.  “Extra Services” fees will not be allowed for Phase 1.  Subsequent phases will be negotiated once 
approved. 
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2.    GENERAL INFORMATION 
 

The Owner believes in a design approach where all Project stakeholders are involved in the design process from 
start to finish on a collaborative basis as indicated in the City of Newton – Public Buildings Department 
Building Design and Construction Sustainability Guidelines, Attachment G. The process recognizes that non- 
inclusive and compartmentalized design decisions made unilaterally may have adverse impacts on achieving 
sustainable design goals.  An integrative design approach is required for the Project. 
 

The Designer will coordinate the collaborative design team process for options analysis, criteria 
development and strategic plan approval. 

 
3. BACKGROUND 

 
City’s History, Profile and Organizational Structure: 

 

Newton was settled in 1639 and incorporated as a City in 1873. The City is located approximately seven miles 
from downtown Boston, has a population of approximately 85,146 and occupies a land area of 18.33 square 
miles. The City is principally suburban-residential in character and consists of 13 distinct villages – 
Auburndale, Chestnut Hill, Newton Centre, Newton Corner, Newton Highlands, Newton Lower Falls, Newton 
Upper Falls, Newtonville, Nonantum, Oak Hill, Thompsonville, Waban, and West Newton. 

 

The City is governed under a home-rule charter, which vests executive authority and responsibility in an elected 
Mayor, who serves a four-year term. Legislative authority is vested in a 24-member City Council, of which 
eight members are elected from the City’s eight wards and sixteen are elected at large. Members of the City 
Council are elected every two years. 

 

Parks and Recreation Commission 
 

Newton City Ordinances Chapter 21, Article III establishes the Parks and Recreation Commission.  Among its 
duties it advises the mayor and city council on matters pertaining to sports, recreation, parks, open space and 
preservation of scenic beauty.  The Commission renders decisions concerning parks and recreation programs 
and the use of lands under its jurisdiction Attachment A. 

 

Parks, Recreation & Culture Department 
 

The Department of Parks, Recreation & Culture is established under Chapter 21, Article I of the Newton City 
Ordinances. The Parks, Recreation & Culture Commissioner is charged with the maintenance, care and 
management of playgrounds and all recreational lands, except to the extent conferred upon the Parks and 
Recreation Commission.  The Parks, Recreation & Culture Department is responsible for planning, 
scheduling, organizing and supervising programs for designated city groups and citizens.  Under the direction 
of the Parks, Recreation & Culture Commissioner the department supervises and patrols activities at swimming 
ponds and pools, skating areas, playgrounds and all other recreational areas.  The department also conducts 
all senior citizens recreation programs Attachment A. 

 
 

Newton Recreational Facilities 
 

The Parks, Recreation & Culture Department oversees more than 55 different programs and activities including 
active and passive recreation, camps, social programs, dance, organized leagues, trips, and wellness programs.  
The department manages some 18 different buildings and facilities.  Among these are the Lower Falls 
Community Center, the Upper Falls Community Center, Gath Pool and Field House, Crystal Lake Park and 
Bath House, Hawthorn Field House and Nahanton Park and Field House 
 

The Gath Memorial Pool 
 

The pool facility is situated within the Russell J. Halloran Sports and Recreation Complex, a.k.a. Albemarle 
Park. The property is owned and operated by the City of Newton under the jurisdiction of the Parks, Recreation 
& Culture Department.  
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The facility is comprised of two separate pools, a main and wading pool. They operate seasonally from the 
second Monday in June to Labor Day each Summer. The facility is used for programs including general family 
swim, lap swim, swim lessons, a youth swim team, aqua aerobics, and special events. Over the past three 
seasons, the pool has seen an average of 30,000 bathers use the pool each summer. Approximately 40 staff 
including lifeguards, swim instructors, cashiers and supervisors are hired each season to operate the facility 
and programs.  
The main pool is 325,000-gallons (at 7,200 sq. ft). It is composed of three contiguous but separate areas of use: 
a shallow swimming area, lap lane area (6 lanes x 25 yards each), and deep end for use of two (2) diving boards 
and slide. Pool depths range from 3 feet to 12 feet. The pool shell is made of poured-in-place concrete with a 
stainless-steel overflow gutter around its entire perimeter. The current deck surface is concrete around the entire 
facility with numerous patches and tripping hazards resulting from aging manhole and other service covers and 
grates. The renovation shall maintain the existing footprint of the facility.  

 

The wading pool is 3,000-gallons (at 400 sq. ft). It is 1.5 ft deep with a spray feature. The wading pool deck 
can be accessed from the main pool area or through separate stair access from the street. A soft touch aqua flex 
deck surface was installed in 2017 and is starting to show wear around the edges. 
 

The pool system is currently losing 18,000 gallons of water per day during normal operation. Previously 
performed dye tests and isolation tests have been inconclusive. PRC has determined the identification of the 
source of the leak and a permanent resolution to be a priority.  
 

Filtration of the pools is taken from a mix of top and bottom water. Top water is taken from a stainless-steel 
overflow gutter and bottom water is taken from the main drain. The two sources meet in a mixing tank 
controlled by a modulating float valve. The water is pumped using a single pump operating at approximately 
900 GMP. A hair catch and four Neptune Benson sand filters clean the water, it is then returned to the pool 
from a pressurized line within the backside of the gutter.  
 

Chemical sanitation is completed with liquid sodium hypochlorite 15% via peristaltic pumps directly injected 
into return lines. Ph balance is achieved with CO2 to create carbonic acid via direct injection into return lines. 
Alkalinity balance is achieved with sodium bicarbonate and calcium hardness balance is achieved with calcium 
chloride, both are added, as needed, directedly into the mixing tank 
 

The current design of the bathhouse, deck and pools is accessible for people with disabilities. There are railed 
wheelchair ramps onto the decks and into the bathhouse for the use of restrooms, lockers, and showers. The 
bathhouse includes the office, employee lockers, and first aid room. Most pool equipment  
is housed in the bathhouse. A portable chair lift is stationed at the facility to allow for water access to e 
either the main pool or wading pool. The employee only areas are currently not accessible.  
 
4.    PROJECT GOALS AND OBJECTIVES 

 

In the process of evaluating the existing Gath pool, program needs, and options, the City seeks to evaluate 
alternative approaches to repair/replace or renovate the existing components and or elements to achieve an 
updated facility.  Approach options will include needs identified by the Parks, Recreation & Culture 
Department as well as other City entities and stakeholders. 

 

Overall Project Objectives include: 
 

• Ensuring that the Parks, Recreation & Culture Department’s mission and goals are fully understood, 
and incorporated into the process, while establishing potential goals for the Gath Memorial Pool 
Facility. 

• Engaging with all stakeholders, in coordination with the Owner, from project outset to ensure a 
collaborative approach is maintained throughout the design process, including involvement from multiple 
Owner entities. 

• Assisting in communicating Project details with the public. 
. 
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• Reviewing and assessing the existing programs, documentation and conditions. 
• Providing an Existing Facilities Study which will allow the Owner to determine which option(s) 

is /are appropriate for the City. 
• Investigating the most appropriate design options and phasing plans; including temporary operational 

space, if required. 
• Developing accurate and complete cost estimates, including Life Cycle Costs as requested, at the 

Study Phase and during all subsequent stages of Design. Reconcile all estimates with the Owner’s 
budget. 

• Collaborating with the Owner to develop a detailed comprehensive Project Schedule that incorporates 
the City’s approval process, to achieve specified start and completion milestones. Completing a 
Schematic Design for the preferred option, including a cost estimate. 

• Supporting a design that is of high quality, efficient, cost effective, and conforms to Newton Energy 
Initiative program and the Massachusetts High Performance Building Guidelines and LEED for 
Municipal Buildings at a minimum, and complies with all applicable regulatory requirements including 
the Massachusetts Stretch Code which has been adopted by the City.  In addition, design teams are 
directed to the City of Newton - Building Design and Construction Sustainability Guidelines 
Attachment G for additional requirements. 

• Developing and evaluating creative energy efficiency solutions over and above the stretch code and 
innovative alternative sustainable design solutions, including but not limited to active/passive solar, 
geothermal, etc., and identifying alternate funding sources, first costs and paybacks. 

• Provisioning of E-Quest or similar energy modeling services. 
• Assisting the Owner in coordinating materials testing in accordance with the requirements of the 

Massachusetts State Building Code; and other materials and systems tests as may be identified or required 
by the City. 

• Provide the services of a Hazardous Materials Consultant, Geotechnical Engineering, Commissioning 
Agent, Surveyor and any other consultant or consulting services as may be required for this Project. 

 
To accomplish this, the selected Designer will be working in partnership with various City departments, 
committees, and sub-committees. The local committees will include at a minimum: 

 

• City Council, Parks and Recreation Commission, Working Group, Parks, Recreation & Culture 
Department, and the Mayor. 

• Design Review Committee (DRC) – A standing committee appointed by the City Council and Mayor, 
established to coordinate the design review process for any public City facility. 

• Planning and Development Department, Development Review Team (DRT) - Prior to construction at 
any municipal building, the Director of Planning reviews projects for consistency and compatibility 
with the Newton Comprehensive Plan and other applicable planning and analytical studies. 

• Public Facilities Committee of the City Council – For required local reviews. 
• Programs and Services Committees of the City Council – For required local reviews. 
• Finance Committee of the City Council – For required local reviews. 
• Public Buildings Department (PBD) – The Public Buildings Commissioner is responsible for the 

construction, alteration, repair and maintenance of all public buildings.  PBD will provide direction to 
the Designer and will administer the contract between the City and the Designer. The Public Buildings 
Commissioner also serves as the Secretary of the DSC and DRC. 

• Public Meetings at other City Committees – As may be required for local reviews. 
• Other committees including the Commission on Disabilities, Conservation Commission, Fire 

Department, Department of Public Works, etc. – As may be required for local reviews. 
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The Designer will assist the Owner in identifying other approvals required by the Commonwealth of 
Massachusetts and coordinate submittal materials for such approvals.  Such approvals may include: 

 

• Massachusetts Department of Public Health (MDPH) 
 

• Massachusetts Architectural Access Board (MAAB) 
 

Needs and building conditions assessments and other background documents shall be available for informational 
purposes and include: 

 

• City of Newton Capital Improvements Program  
 

5.    PROJECT PHASING DESCRIPTION 
 

Phase I: Existing Facilities Study                                                                                           3 -4  months 
 

The City will embark on an Existing Facilities Study to evaluate alternative approaches to repair/replace or 
renovate the existing components and or elements to achieve an updated facility that meets the needs identified 
by the Parks, Recreation & Culture Department.  Phase I tasks include but are not limited to: 

 

Task 1: Site visits & meetings 
 Conduct site visits and develop familiarity with the facility, programs, neighborhood, City needs. 
 Conduct an existing conditions survey. 
 Attend meetings with the Project Manager, the Parks, Recreation & Culture Department, and Parks & 

Recreation Commission, Community Preservation Committee, Conservation Commission and other 
appropriate City staff, committees, and community. 

 Review Information provided by the City. 
Task 2: Investigate and identify source of pool leak/Provide permanent solution 

Should the 2021 outdoor swim season be operational, invasive investigation work may not be 
performed between June 1 and Labor Day. 

 Perform geotechnical borings of pool shell and concrete deck as appropriate. 
 Perform and provide findings from CCTV inspection of piping, main drain, and gutter system. 
 Provide options for solutions(s) and related cost(s). 

Task 3: Prepare and submit draft and final Existing Conditions Report, Options and Costs 
 Existing Conditions site plan. 
 Identify Americans with Disabilities Act (ADA) & Massachusetts Architectural Access Board (CMR 

521.00) compliance needs. 
 Identify Massachusetts Department of Public Health (MDPH) compliance needs.  
 Identify and provide options to replace and options to modify/ repair existing pool shell, deck, 

equipment, and furnishings. 
 Provide conceptual costs and plans of each option as appropriate.  
 Provide projected costs for replacement of all equipment and furnishings. 
 Provide projected cost differential of modifying pool configuration allowing for two (2) additional lap 

lanes.  Both as new construction and modification of existing. 
 Provide projected operating costs for the new systems. 
 If the City decides to proceed with the Project beyond the Existing Facilities Study Phase, the Contract 

between the City and the Designer may be amended accordingly.  The total estimated duration of such 
Contract is estimated as follows. 

  

 Phase II: Schematic Design Phase/Site Plan Approval                                                    6-8 months 
Phase III: Design Development/Construction Documents/Bidding Phases:                1 0 -12 months 
Phase IV: Construction Administration and Close-Out Phases:                                          T B D  
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The anticipated initial Contract period will be from xx x, 2021 or the date of contract execution, whichever is 
later, through the completion of the Existing Facilities Study Phase. The City reserves the right to terminate the 
services provided by the selected firm/individual at the end of this phase and re-solicit Designer services or to 
continue with the selected Designer beyond this phase in accordance with the Contract for Designer Services 
at Attachment B below. 

 
6.    SCOPE OF SERVICES 

 

The Designer will be required to execute the City of Newton’s standard Contract for Designer Services 
(Contract), a copy of which is attached hereto as Attachment B which is incorporated herein by reference. The 
required scope of services is set forth in the Contract.  If the Owner decides to proceed with the Project beyond 
the Existing Facilities Study Phase the Contract will be amended accordingly.  Copies of Designer Services 
Contract Amendments for Design/Bid/Build and are also attached hereto in Attachment B and incorporated 
herein by reference. Unless specifically excluded and agreed to by the Owner, the Designer’s Basic Services 
consist of the tasks described in the Contract for Designer Services and as amended by this RFQ including all 
investigative work (to the extent provided for in the Contract), and, at the Owner’s option, Designer’s Basic 
Services may be amended to include schematic design & site plan approval, design development, preparation of 
construction documents, bidding period administration, construction administration, and other related work 
reasonably inferred in the opinion of the Owner as being necessary to meet the project’s stated scope and goals. 

 

During the schematic design and design development phases of the project, the Owner will require interactive 
working group sessions to explore site strategy options, design concepts, evaluation criteria, programming 
requirements, sustainability goals and potential solutions. 

 

The anticipated scope of the Schematic design Phase includes but is not limited to: further Investigating the 
existing building and site and potential alternate schematic plans and elevations that meet the program and space 
requirements of the project based on the preferred option selected by the Owner as a result of the Phase I Existing 
Facilities Study. 

 

The use of Building Information Modeling (BIM)1 is seen as advantageous to delivering project goals.  The 
Designer shall advise the Owner on their use of BIM and, at no additional cost, shall prepare all Instruments of 
Services in a form suitable for use in a BIM model for design, construction, commissioning, and building 
operations and maintenance. The Designer shall provide the Owner with options on how to apply BIM on the 
Project and shall make recommendations on alternative methods of BIM implementation. The Designer shall 
indicate their ability to utilize a BIM model if created by another party such as the General Contractor (GC) 
or Construction Manager at Risk (CM) for use in, but not limited to, mechanical coordination and construction 
administration. 

 

This RFQ will be appended to and become part of the Contract for Designer Services. Any Designer selected as a 
result of this RFQ will be required to execute the Contract for Designer Services and any applicable amendments 
that are attached hereto. 

 

The Designer will review the proposed project as specified in the RFQ. The Designer will meet as required with 
the City, Committees, and other officials (elected or volunteer) to develop a thorough understanding of the 
project and the needs of the City of Newton. 
 
 
 
 
 
1 Building Information Modeling is a digital representation of physical and functional characteristics of a facility. A 
BIM is a shared knowledge resource for information about a facility forming a reliable basis for decisions during its 
life-cycle; defined as existing from earliest conception to demolition 
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Designer Services may include, but are not limited to, verification of existing record information including 
building dimensions, details and general existing conditions, cost estimating, all architecture as well as civil, site 
development, sanitary, mechanical, electrical, plumbing, fire protection, structural, site planning and landscape 
architecture, basic environmental permitting, graphics, lighting design, acoustics, data and communication; any 
specialty consultants; code consultants, accessibility, energy evaluations including the coordination of energy 
rebates, detailed cost estimates, LEED or sustainable design consultants; Furniture, Fixtures & Equipment 
(FF&E) including programming, specifications, procurement and coordination of installation; assessments of 
geotechnical and geo-environmental information; preparation of construction documents; developing and 
issuing of early bid packages, if needed; bidding and administering the construction contract documents and 
other design and consulting services incidental and required to fulfill the project goals.  Please refer to Article 
8 of the Contract and any amendment for a complete summary of Basic Services. 

 

Extra and reimbursable expenses are defined in Article 10 of the Contract in Attachment B.  Any extra or 
reimbursable expenses will not be allowed in Phase 1 any subsequent Phase extra or reimbursable expenses 
must be approved in writing in advance, 

 
7.   MINIMUM QUALIFICATIONS & REQUIREMENTS 

 
Each Designer submitting a Statement of Qualifications (SOQ) must certify in its cover letter that it is a qualified 
Designer within the meaning of the Massachusetts Designer Selection Law, M.G.L. Chapter 7C, Sections 44 
through 58, employing a Massachusetts registered architect responsible for and being in control of the services 
to be provided pursuant to the Contract. Any Designer that fails to include such certification in its response, 
demonstrating that these criteria have been met, will be rejected without further consideration. 

 
8    EVALUATION & SELECTION CRITERIA 

 
In evaluating proposals, the Owner and DSC will consider the members of the proposed design team.  Identify 
those member(s) of the proposed design team who will be responsible for the following categories of work: 
(Firm’s name, individual’s name and professional registration or license number, as applicable, must be listed in 
the application for each category of work). 

 

a.         Architecture 
b.         Aquatics Design / Engineering 
c.         Geotechnical Engineering 
d.         Geo-Environmental 
e.         Site Survey 
f.         Environmental Permitting 
g.         Hazardous Materials 
h.        Civil Engineering 
i. Structural Engineering 
j. Landscape Architecture 
k. Fire Protection Engineering 
l. Plumbing Engineering 
m.       HVAC Engineering 
n. Electrical Engineering 
o. Lighting Consultant 
p.         Energy Modeling 
q. Data/Communications Consultant 
r. Specifications Consultant 

 
 
 



RFQ #xx  Gath Memorial Pool Renovation Project - Designer Services 
Page 8 of 14  

 
s. Sustainable/Green Design/Renewable Energy Consultant 
t. Cost Estimating 
u. Accessibility Consultant  
v. Furniture, Fixtures and Equipment Consultant  
w. Code Consultant 
x.         Security Consultant 
y.         Acoustical Consultant 

 
Applicants must address each category of work listed above in their application whether it is to be performed 
by in-house staff or by sub-consultant(s). 

 

Failure to address each category may result in the elimination of the applicant from consideration on this 
project. 

 

Applicants should not list any consultants other than those for the categories of work listed above. 
 

The Owner and DSC will consider the following additional criteria in evaluating proposals: 
 

a.  Prior Aquatics and Pool Facilities design or closely related experience best illustrating current 
qualifications for the project.  Firms / teams demonstrating significant experience with Facilities 
Programming for these particular project types as documented on Attachment C are deemed to be 
highly desirable. 

b.   Past performance of the firm, if any with regard to public or private projects across the Commonwealth, 
with respect to: 

i.   Quality of project design. 
ii.   Quality, clarity, completeness and accuracy of plans and contract documents. 

iii.   Ability to meet established program requirements within allotted budget and to design to budget. 
iv.  Ability to meet schedules including submission of design and contract documents, processing of 

shop drawings, contractor requisitions and change orders. 
v.   Coordination and management of consultants. 

vi.   Working relationship with contractors, subcontractors, local awarding authority, staff and local 
officials. 

c.   Current workload and ability to undertake the contract based on the number and scope of projects for 
which the firm is currently under contract. 

d.   The identity and qualifications of the consultants who will work on the project. 
e.   Demonstrated ability to lead a collaborative team approach to the project. 
f. Demonstrated ability to provide documents for CM-at-Risk, M.G.L. c. 149A, delivery method for 

the project, including ability to provide early bid packages for fast-track project. 
g.   The financial stability of the firm. 
h.   The qualifications of the personnel to be assigned to the project. 
i. Geographical proximity of the firm to the project site or willingness of the firm to make site visits 

and attend local meetings as required by the client. 
j. Prior experience using BIM on projects of similar type and scope. 
k.   Additional criteria that the DSC considers relevant to the project. 
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9.   SELECTION PROCESS & SELECTION SCHEDULE 
 

Selection will be made by the City of Newton Designer Selection Committee in accordance with Newton’s 
Designer Selection Ordinance (Section 5-35 through 5-37) and Procedures, attached hereto as Attachments E. 

 

Process: 
 

a.   The Owner acting through the DSC will perform a review of all responses as follows: 
i. The City has appointed the DSC, in accordance with Chapter 5, Article IV of the Owner’s 

Ordinance, for the selection of the Designer. 
ii. The DSC will be responsible for reviewing each Respondent’s proposal to determine if they have 

met the minimum criteria established in the RFQ. Respondents who do not meet the minimum 
criteria will not be further considered. 

iii. The DSC will review the Respondents’ applications and check the necessary references. 
b.   The DSC members will score each proposal that has met the minimum criteria based on the weighted 

evaluation criteria identified in Section 4 of the RFQ. 
c.   Based on the initial scores the DSC will rank the Respondents and short-list a minimum of three (3) 

Respondents. 
d.   The DSC will schedule interviews with the short-listed Respondents.  Each short-listed Respondent 

will be given an opportunity to make a brief presentation on their experience and capabilities to 
successfully provide the required project management services.   DSC members will have an 
opportunity to discuss the responses and ask questions. 

e.   Following the interviews, the DSC members will develop final rankings based, in part on, the weighted 
Evaluation Criteria in the RFQ and on additional information obtained during the interviews. 

f. In accordance with the City’s Designer Selection Procedures, the DSC will transmit a list of ranked 
finalists to the Mayor.  The submitted list shall be accompanied by a written explanation. 

g.   As more fully described in Attachment E, City of Newton Designer Selection Committee Designer 
Selection Procedures, the Owner will commence fee negotiations with the first- ranked Respondent. 

h.  If the Owner is unable to negotiate a contract with the first-ranked selection, the Owner will then 
commence negotiations with its second-ranked selection and so on, until a contract is successfully 
negotiated and approved by the Owner.  If fee negotiations fail the Mayor may request three (3) 
additional recommendations from which he may select, or the City may re-advertise the RFQ. 

i. The Owner may re-advertise the RFQ if fewer than three responses are received. 
Schedule: 

The following is a tentative schedule of the selection process, subject to change at the Owner’s discretion. 
 

M D, 2021 Advertise in the Boston Globe. 
M D, 2021 Advertise in the Central Register of the Commonwealth of Massachusetts 
M D, 2021 RFQ available on City’s website:  www.newtonma.gov/bids 
M D, 2021 Project briefing and facility tour 11:00 AM 256 Albemarle Road 
M D, 2021 Last day for questions 12 noon 
M D, 2021 Responses to Questions issued by Purchasing Department 
M D, 2021 SOQs due to Purchasing Department 11:00 AM 
M D, 2021 Respondents short-listed 

M D, 2021 Notify Respondents for interviews 
M D, 2021 Interview short-listed Respondents 
M D, 2021 Start negotiations with selected Respondent 
M D, 2021 Execute contract 

 

http://www.newtonma.gov/bids
http://www.newtonma.gov/bids
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This RFQ may be obtained after 10:00 a.m. on MONTH DATE, 2021 

from: Purchasing Department 
Newton City Hall 
1000 Commonwealth Avenue 
Room 201 
Newton, Massachusetts 02459 
Email:  purchasing@newtonma.gov 
Phone # 617 796 1220 

or at 

www.newtonma.gov/bids 
 

Proposers requiring clarification or interpretation of the RFQ shall make a written request to the Purchasing 
Department as indicated above, by noon on Friday, M D, 2021.  Proposers contacting ANY CITY 
EMPLOYEE or any other person regarding this RFQ outside of the Purchasing Department, once the RFQ 
has been released, may be disqualified from the procurement process. 

 

The City will make best efforts to give written Responses to the Questions no later than M D, 2021 to all 
individuals or firms requesting a copy of this RFQ by an email Addendum. 

 

A Project briefing will be held at: 
 

The Gath Memorial Pool, 256 Albemarle Road, Newton, MA 02460 M D, 2021 at XX:00 a.m. 
Attendance at the briefing is not mandatory. 

 
Sealed responses to the RFQ from qualified persons or firms must be clearly labeled “RFQ #18-109 Designer 
Services for Newton Center for Active Living” and delivered to the Purchasing Department at its address above 
no later than 11:00 AM on Thursday, M D, 2021.  The sealed responses must include eleven (11) hard 
copies and a CD copy of the response.  SOQs may be delivered in person, by courier or by mail.   SOQs 
submitted by fax or  electronic mail will not be considered. 

 

SOQs will not be accepted nor may submitted SOQs be corrected, modified or withdrawn after the deadline. 
There will be no public opening of the SOQs, though on the deadline date a list of all persons who submitted 
an SOQ will be published. Proposers are responsible for downloading the specifications from the City’s web 
site, and are requested to email the Purchasing Department (purchasing@newtonma.gov) their company 
name, address, email address, phone & facsimile number and what bid # (i.e. #18-109) they have downloaded. 

 

The City of Newton, operating through the DSC, reserves the right to reject any and all SOQs, to waive any 
defects, informalities, and minor irregularities; and to award contracts or cancel this RFQ if it is in the City’s 
best interest to do so. The City of Newton is an AA/EEO employer and encourages MBE and WBE firms to 
apply. 

 
 

10. SOQ REQUIREMENTS 
 

Persons or firms submitting   an SOQ must meet the following requirements: 
 

a.   Submit eleven (11) hard copies, and one (1) digital copy in PDF format on separate compact disc. 
Reponses should be printed double-side and bound in such a manner that the pages lie and remain flat 
when opened. The specific organization and orientation of the proposal is at the applicant’s discretion, 
but it is recommended that the proposal be laid out in such a manner that the reader doesn’t need to be 
constantly rotating the proposal. Proposals should not be provided with acetate covers. 

 
 
 

mailto:purchasing@newtonma.gov
http://www.newtonma.gov/bids
mailto:purchasing@newtonma.gov
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The Owner will only accept hard original copies of SOQs.  Responses submitted by fax or electronic 
mail will not be considered. 

 

The Owner assumes no responsibility or liability for late delivery or receipt of Responses.  All 
Responses received after the stated submittal date and time will be judged to be unacceptable and will 
be returned unopened to the sender. 

 

b.  Applications must be accompanied by a concise cover letter that is a maximum of two pages in length. 
A copy of the cover letter should be attached to each copy of the application.  The cover letter must 
include the certifications as noted in Section 7 of this RFQ. 

 
c.   Applicants may supplement this proposal with graphic materials and photographs that best demonstrate 

design capabilities of the team proposed for this project subject to the page limitations as set forth in 
the Standard Designer Application Form. 

 
 

11. REQUIREMENTS FOR SOQ CONTENT 
 

All copies of SOQs shall be: 
 

• Presented in an organized and clear manner. 
 

• Must include the required forms in Attachment C. 
• Must include all required certifications. 

 

• Must include the following information: 
 

A.  Cover letter shall be a maximum of two pages in length and include: 
 

1.   An acknowledgement of any addendum issued to the RFQ. 
 

2.   An acknowledgement that the Respondent has read the RFQ. Respondent shall note any 
exceptions to the RFQ in its cover letter. 

 

3.   An acknowledgement that the Respondent has read the Standard Contract and Standard 
Amendments. Respondent shall note any exceptions to the Standard Contract and/or Standard 
Amendments in its cover letter. 

 

4.   A specific statement regarding compliance with the minimum requirements identified in Item 7 
of this Request for Services to include identification of registration, number of years of 
experience and where obtained (as supported by the resume section of Attachment C). 

 

5.   A description of the Respondent’s organization and its history. 
 

6.   The signature of an individual authorized to negotiate and execute the Contract for Designer 
Services, in the form that is attached to the RFQ, on behalf of the Respondent. 

 

7.   The name, title, address, e-mail and telephone number of the contact person who can respond to 
requests for additional information. 

 

B.  Selection Criteria: The response shall address the Respondent’s ability to meet the “Selection Criteria” 
Section. 

 

C.  Certifications: Respondents will be required to submit certifications required in M.G.L. c. 7C, §51(d)(1)- 
(iv). 
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12. PAYMENT SCHEDULE & FEE EXPLANATION 
 

The Owner will negotiate the fee for services dependent upon an evaluation of the level of effort 
required, job complexity, specialized knowledge required, estimated construction cost, comparison with 
past project fees, and other considerations. As construction cost is but one of several factors, a final 
construction figure in excess of the initial construction estimate will not, in and of itself, constitute a 
justification for an increased in fee. 

 
 

13. OTHER PROVISIONS 
A.  Public Record Law 

All responses and information submitted in response to this RFQ are subject to the Massachusetts Public 
Records Law, M.G.L. c. 66, § 10 and c. 4, § 7(26).   Any statements in submitted responses that are 
inconsistent with the provisions of these statutes shall be disregarded. 

 
B. Waiver/Cure of Minor Informalities, Errors and Omissions 

 

The Owner reserves the right to waive or permit cure of minor informalities, errors or omissions prior to 
the selection of a Respondent, and to conduct discussions with any qualified Respondents and to take 
any other measures with respect to this RFQ in any manner necessary to serve the best interest of the 
Owner and its beneficiaries. 

D.   Communications with the Owner 
 

The City’s Purchasing Department: 
 

Purchasing Department Newton City Hall 
1000 Commonwealth Avenue 
Newton, Massachusetts 02459 
Phone # 617.796.1220 
Email: purchasing@newtonma.gov 
Fax # 617.796.1227 

 
Respondents that intend to submit a SOQ are prohibited from contacting any of the City’s staff other than 
the City Purchasing Department. An exception to this rule applies to Respondents that currently do business 
with the City, but any contact made with persons other than the Purchasing Department must be limited to 
that business and must not relate to this RFQ. In addition, such respondents shall not discuss this RFQ with 
any of the City’s consultants, legal counsel or other advisors. FAILURE TO OBSERVE THIS RULE MAY 
BE GROUNDS FOR DISQUALIFICATION. 

 
E.  Costs 

 

The Owner is not liable for any costs incurred by any Respondent in preparing its SOQ or for any other 
costs incurred prior to entering into and only in accordance with a Contract between the Respondent 
and the Owner. 

 
F.  Withdrawn/Irrevocability of Responses 

 

Applicants may withdraw an SOQ as long as the written request to withdraw is received by the City of 
Newton Purchasing Department prior to the time and date of the SOQ opening. 
 

 

mailto:purchasing@newtonma.gov


RFQ #xx  Gath Memorial Pool Renovation Project - Designer Services 
Page 13 of 14  

 
 

 
G. Rejection of Responses, Modification of RFQ 

 

The Owner reserves the right to reject any and all responses if the Owner determines, within its own 
discretion, that it is in the Owner’s best interests to do so.  This RFQ does not commit the Owner to 
select any Respondent, award any contract, pay any costs in preparing a response, or procure a contract 
for any services.  The Owner also reserves the right to cancel or modify this RFQ in part or in its 
entirety, or to change the RFQ guidelines.  A Respondent may not alter the RFQ or its components. 

 
H. Subcontracting and Joint Ventures 

 

Respondent’s intention to subcontract or partner or joint venture with other firm(s), individual or entity 
must be clearly described in the response. 

 
H. Validity of Response 

 

Submitted responses must be valid in all respects for a minimum period of ninety (90) days after the 
submission deadline. 

 
CITY OF NEWTON 

 
 
 
 
 

Nicholas Read 
Chief Procurement Officer 
May 24, 2018 
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ATTACHMENTS: 
 
RFQ Attachment A: 
City of Newton Ordinance 

Chapter 21 Parks, and Recreation, Public Grounds and Trees 
 

RFQ Attachment B: 
Designer Services Base Contract for both DBB and CM-R Projects; 
Base Designer Contract Amendment for Design/Bid/Build;  

 

RFQ Attachment C: 
Standard Designer Application Form for Municipalities and Public Agencies not within DSB Jurisdiction 
(Updated July 2011) (http://www.mass.gov/anf/docs/dcam/dlforms/dsb/designer-municp-app-11-7-11.doc) 

  

RFQ Attachment D: 
Required Certifications 

 

▪D.1 Satisfaction of State Tax Requirements 
▪D.2 Certificate of Authority 
▪D.3 Certificate of Non-Collusion 
▪D.4 Certificate of Tax Compliance 
▪ Proof of Registration by the Commonwealth of Massachusetts an architect or 

professional engineer (if applicable) 
▪ Demonstrated ability to secure general liability insurance, worker’s compensation, 

and automobile insurance for all proposed staff that will be involved in the project 
▪ List all claims, including insurance claims and claims in litigation or adjudicatory 

process or settled, brought by or against the firm/individual in the past three (3) 
years. Including for each the reason for the claim, name (s) of claimant(s) and 
outcomes. 

 

RFQ Attachment E: 
City of Newton Designer Selection Committee, 
Designer Selection Procedures 

 

RFQ Attachment F: 
City of Newton Ordinances 
Design Review Committee Ordinance 

 

RFQ Attachment G 
City of Newton – Public Buildings Department 
Building Design and Construction Sustainability Guidelines 

http://www.mass.gov/anf/docs/dcam/dlforms/dsb/designer-municp-app-11-7-11.doc


 

RFQ ATTACHMENT A 
 
 

CITY OF NEWTON ORDINANCE  
 

CHAPTER 21 PARKS, AND RECREATION, PUBLIC GROUNDS AND TREES 
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Chapter 21 
 

PARKS, AND RECREATION, PUBLIC GROUNDS AND TREES*
 

 

 
 

Art.  I. In General, §§ 21-1—21-45 
Art. II. Parks and Recreation Commission, §§ 21-46—21-59 
Art. III. Trees, §§ 21-60—21-89 

Div. 1   Urban Tree Commission, §§ 21-60—21-71 
Div. 2   Regulation of Public Trees, §§ 21-72—21-80 
Div. 3   Tree Preservation, §§ 21-81—21-89 

 

 
ARTICLE I. 

IN GENERAL 
 

Sec. 21-1. Parks and recreation commissioner—Designation; duties generally; compensation. 
 

(a) The office of commissioner of parks and recreation and the department of parks and recreation are 
established. The commissioner shall be an officer of the city and the provisions of the law for the appointment and 
removal of heads of departments shall be applicable to such office. He shall have under his immediate control and 
direction such assistants and employees as may from time to time be duly authorized. The commissioner shall 
consult with the Director of the history museum regarding the manner of maintenance, care and management of 
the burial grounds. He shall receive for his services such salary as shall be fixed by the mayor and city council. 

 
(b) The parks and recreation commissioner shall have charge of maintenance, care and management of 

playgrounds and all recreation lands, except to the extent conferred upon the Parks and Recreation Commission, 
pursuant to Chapter 426 of the Acts of 1982 and G.L. c. 45. He shall have and exercise the power conferred by G. 
L. c. 45, sec. 14, except that of taking by eminent domain. He shall also be responsible for the control and supervision 
of the parks and recreation department. The commissioner also shall have charge of the maintenance, care and 
management of burial grounds and the grounds about public buildings and the maintenance of lands under the 
jurisdiction and control of the conservation commission. The commissioner shall consult with the conservation 
commission regarding the manner of maintaining lands under the commission's jurisdiction. 

 
(c) The parks and recreation commissioner shall also be designated as the local superintendent of insect pest 

control pursuant to the G.L. c. 132, sec. 13. He shall perform the duties of tree warden and have the care and control 
of all public shade trees and the planting, trimming and cutting thereof. He shall make and keep an itemized 
account with vouchers, showing the definite amounts expended for the purposes named in the General Laws for the 
suppression of insects. He shall, under the direction of the mayor, cause notices as required by the statutes to be 
sent to owners of parcels of land infested with such insects. He shall make lists of the amounts expended on 
spraying as provided by law, containing the names of the owners of estates, the locations thereof and the amounts 
expended thereon. (Rev. Ords. 1973, § 2-125, § 19-39; Ord. No. 90, 10-6-75; Ord. No. 190, 12-20- 
76; Ord. No. 220, 6-7-77; Ord. No. 233, 8-15-77; Ord. No. 317, 2-20-79; Ord. No. R- 267, 10-18-82; Ord. No. T- 
318, 12-6-93; Ord. No. V-289, 3-20-00) 
 
  

State law references—Office of tree warden, G.L. c. 41, § 1; statements of expenditures of local superintendents of pest control, G.L. c. 
132, § 15 

*Cross references – Cultural affairs committee, Ch. 2, Art. VI, Div. 3 
State law reference—Parks and playgrounds generally, G.L. c. 45 
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Sec. 21-2. Same—Authority over school property. 
 

(a) The parks and recreation commissioner shall have charge of the management, care and maintenance of the 
city's school yards and school grounds. No layout of a school yard or school ground shall be made by the parks 
and recreation commissioner until the plan and design of the same has received the written approval of the school 
committee. 

 
(b) Control of the use of school yards and school grounds shall be entirely within the jurisdiction of the school 

committee which shall determine the persons entitled to use the grounds and how the same shall be used. The school 
committee may, however, during vacation periods of the school, turn over the control of the use of designated school 
yards and school grounds to the parks and recreation commissioner and it may turn over the control of the use of 
any designated portion of such ground during the school year to the parks and recreation commissioner. The release 
of jurisdiction provided for in this section shall only be accomplished if and when the parks and recreation 
commissioner in writing applies for and the school committee in writing authorizes the same. In the event of such 
turning over of jurisdiction, the adjoining school building and the equipment of the school department shall only be 
used under such regulations as to use as the school committee makes. (Rev. Ords. 1973, 
§ 2-270; Ord. No. 190, 12-20-76; Ord. No. 220, 6-6-77; Ord. No. R-267, 10-18-82) 

Cross reference-Newton community education program, Ch. 2, Art. VI, Div. 2 
 

Sec. 21-3. Operation of vehicles. 
 

No person, unless by permission of the commissioner of public works or, on parks and playgrounds, of the 
parks and recreation commissioner, shall operate a motor vehicle in or upon parks or other public grounds except 
upon the driveways thereof. (Rev. Ords. 1973, § 19-102; Ord. No. 90, 10-6-75) 

 
Sec. 21-4. Selling goods and wares; amusement tents, booths, etc. 

 
No person, except by permission of the commissioner of public works, or, on parks and playgrounds, of the 

parks and recreation commissioner, shall expose for sale or sell any goods, wares or merchandise in or upon any 
park or other public grounds, nor erect or maintain a booth, stand, tent or apparatus of any kind for the purpose of 
amusement or show in any park or on public grounds. (Rev. Ords. 1973, § 19-103; Ord. No. 90, 10-6-75) 

Cross reference—Licensing and permits generally, Ch. 17 
 

Sec. 21-5. Nuisances generally. 
 

No person shall commit a nuisance in parks or on other public grounds. (Rev. Ords. 1973, § 19-104; Ord. No. 
90, 10-6-75) 

 
Sec. 21-6. Playing games, etc. 

 
No person, except by the permission of the commissioner of public works, or, on parks and playgrounds, of the 

parks and recreation commissioner, shall engage in a game of ball, football, baseball or other athletic sports in or 
upon any park or public grounds, except upon such portions thereof as may be set apart for such purposes. (Rev. 
Ords. 1973, § 19-105) 

 
Sec. 21-7. Throwing missiles. 

 
No person shall throw a stone, snowball or other missile in or upon any park or public playground. (Rev. Ords. 

1973, § 19-106; Ord. No. 90, 10-6-75) 
 

Sec. 21-8. Damaging property. 
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No person shall pull up, break, cut or deface any of the seats, fences or railings upon or around any park or 
other public grounds, nor deface any monument or statue in any park or on public grounds. (Rev. Ords. 1973, § 
19-107) 

 
Sec. 21-9. Climbing, posting bills on trees. 

 
No person shall climb a tree in any park or upon other public grounds, nor post a bill, nor place a sign upon or 

around any tree in any park or upon other public grounds of the city. (Rev. Ords. 1973, 
§ 19-108) 

 
Sec. 21-10. Digging, carrying dirt, etc. 

 
No person, except by permission of the commissioner of public works, or, on parks and playgrounds, of the 

parks and recreation commissioner, and for some public use, shall dig or carry away any sward, gravel, sand, turf 
or earth from, nor place or deposit or cause to be placed or deposited any stones, sand, gravel or other substance 
upon, any park, playground or other public grounds. (Rev. Ords. 1973, § 19-109; Ord. No. 90, 10-6-75) 

 
Sec. 21-11. Damaging flowers. 

 
No person shall walk, stand, sit or lie down in or upon, or pull a flower or plant out of a flower bed, in any park 

or upon public grounds. (Rev. Ords. 1973, § 19-110) 
 

Sec. 21-12. Walking on grass. 
 

No person shall stand, walk or lie upon the grass in any park or upon public grounds where such walking, standing 
or lying has been prohibited, and notice of such prohibition is given to the public by legible notices placed in 
or upon such park or public grounds. (Rev. Ords. 1973, § 19-111) 

 
Sec. 21-13. City-owned burial grounds. 

 
No further burials are to be permitted in that portion of the City-owned burial ground located on Centre Street, 

said portion being bounded on the west side by Centre Street and Loring Park, on the south side by Cotton Street, 
on the east by the land of the Franciscan Sisters, and on the north by a driveway, as more specifically shown on a 
plan entitled "Plan of Centre Street Cemetery, January 1901; Amended 1918", on file in the engineering division 
of the department of public works. (Ord. No. R-251, 6-21-82; Ord. No. V-289, 3-20-00) 

 
Sec. 21-14. Spraying for insects. 

 
(a) The commissioner of parks and recreation may, at the request of owners of private property in the city, spray 

trees  and  shrubs  thereon  for  the  purpose  of  destroying  or  suppressing  insects  or  pests  and  preventing  or 
controlling the spread of Dutch Elm Disease. The commissioner of parks and recreation may establish rules and 
regulations governing such spraying, including the time and manner of making requests and payments therefor. 

 
(b) There shall be charged for each such spraying an amount determined by the size of the lot upon which such 

spraying is done according to the following table: 
 

Size of lot (square feet) 
Amount under 7,500 ..................................... $ 5.00 

 
7,500 to 9,999................................................... 7.50 
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10,000 to 14,999............................................. 10.00 
 

15,000 to 19,999............................................. 12.50 
 

20,000 to 24,999............................................. 15.00 
 

25,000 and over the  cost  of  labor  and  materials  employed  for  the  purpose  as  estimated  by  the 
commissioner. 

 
(c) The amount to be charged shall in each case be paid to the parks and recreation commissioner before the 

spraying is done. (Rev. Ord. 1973,  § 2-129, § 19-44; Ord. No. 90, 10-6-75; Ord. No. R-267, 10-18-82) 
 

Sec. 21-15. Parks and recreation department; functions generally. 
 

The parks and recreation department shall be responsible for planning, scheduling, organizing and supervising 
programs for designated city groups and citizens. Under direction of the parks and recreation commissioner, it 
shall provide supervision and patrol activities at swimming ponds, swimming pools, skating areas, playgrounds 
and all other recreation areas; it shall also conduct all senior citizens recreation programs. (Rev. Ord. 1973, § 2- 
271; Ord. No. 190, 12-20-76; Ord. No. R-287, 1-19-83) 

 
Secs. 21-16—21-45. Reserved. 

 
ARTICLE II. 

PARKS AND RECREATION COMMISSION 

Sec. 21-46. Composition; appointment of members; vacancies; chairman. 

(a) There shall be a parks and recreation commission comprised of eight (8) voting members together with the 
parks  and  recreation  commissioner  who  shall  serve,  ex  officio,  as  a  non-voting  member  of  the  parks  and 
recreation commission. One resident from each ward of the city shall be appointed as permanent members by the 
mayor with the approval of the city council. Four (4) alternate members selected at large shall also be appointed 
by the mayor with the approval of the city council. 

 
(b) Appointments by the mayor shall strive to balance the concerns of parks and open space preservation with 

the concerns of recreation. 
 

(c)(i) Permanent members of the parks and recreation commission shall be appointed for a term of three (3) 
years. 

 
(ii) Four (4) alternate members shall be appointed by the mayor following the effective date of passage of this 

ordinance. The initial terms of three (3) of the alternate members shall be shortened as follows to stagger 
expiration  of  their  terms:  one  member  shall  be  appointed  for  one (1)  year; two  members  shall  be 
appointed for two (2) years; one member shall be appointed for three (3) years. All alternate member 
appointments subsequent to the initial appointments shall be for a term of three (3) years. 

 
(iii) Both permanent and alternate members shall continue to serve after expiration of their terms until their 

successors shall be duly appointed and qualified. Vacancies in the offices of either permanent or alternate 
members shall be filled in the same manner as the original appointment for any unexpired term. 
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(d) The permanent members shall elect one member to act as chair. In the event that a permanent member is absent 
or unable to act for any reason, the chair shall designate an alternate member to act. (Rev. Ords. 1973, §2- 
267; Ord. No. R-287, 1-19-83; Ord. No. T-317, 12-6-93) 

 
Editor's note—As amended in 1970, this section provided for the members of the former recreation commission whose terms had not 

expired to serve until December 31, 1970, as well as for the mayor to appoint additional members to serve until December 31, 1970. The 
section also provided for appointment of members, commencing January 1, 1971, for staggered terms of one, two (2) and three (3) years. 

Cross references—Commissions generally, Ch. 2, 
Art. VII; regulations governing appointment to and service on commissions and committees, § 2-8 

State law reference—Recreation commission for city of Newton, c. 631, Acts of 1969 
 

Sec. 21-47. Powers and duties. 
 

The parks and recreation commission shall advise the mayor and city council in relation to matters pertaining to 
sports, recreation, parks, open space and preservation of scenic beauty and shall render decisions concerning parks 
and recreation programs and the use of lands under its jurisdiction in accordance with written guidelines or policies. 
The  guidelines  or  policies established  by the  parks  and recreation commission  shall  preserve  and enhance 
access to parks and recreation opportunities for Newton citizens. The parks and recreation commission shall also 
advise the mayor and city council as to the amount of money to be spent annually by the department of parks and 
recreation. Pursuant to Chapter 426 of the Acts of 1982, the parks and recreation commission shall have all the 
rights, powers, duties and obligations of a park commission as set forth in Chapter 45 of the General Laws, and shall 
exercise the powers of eminent domain conferred by Sections 2 and 14 of Chapter 45 of the General Laws. 

 
Pursuant to Section 2 of Chapter 87 of the General Laws, the commission may delegate its powers as tree 

warden under Section 5 of Chapter 45 to the parks and recreation commissioner. (Rev. Ords. 1973, § 2-268; Ord. 
No. 190, 12-20-76; Ord. No. R-287, 1-19-83; Ord. No. T-317, 12-6-93) 

 
Secs. 21-48. —21-59. Reserved. 

 
ARTICLE III. 

TREES 
 

DIVISION 1. URBAN TREE COMMISSION 
 

Sec. 21-60. Establishment and purpose. 
 

There is hereby established the urban tree commission to advise and assist the tree warden in carrying out his 
duties and responsibilities.   The purpose of the urban tree commission shall be to advise the tree warden, the 
mayor, the city council and the general public on all matters concerning public trees, including but not limited to, 
the selection of trees for planting, planting and pruning of trees, the treatment of disease, and the preservation and 
regular maintenance of trees. (Ord. No. V-71, 3-4-96) 

Cross reference—Tree warden, Ch. 21, Art. I, § 21-1 
 

Sec. 21-61. Powers and duties. 
 

(a) The commission shall issue a city tree maintenance manual which shall set forth the standards for planting and 
maintaining all public shade trees in the city and which shall also set forth the general policies in regard to those 
trees.  The commission shall regularly revise and distribute the tree maintenance manual and review the 
implementation of the practices and policies it enunciates. 
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(b) The commission shall annually review the needs of various geographical areas of the city for the planting 
and replacement of trees and shall recommend priorities based on the annual review to the tree warden and 
superintendent of urban forestry or such other municipal officials as may hereafter be assigned the duties of tree 
warden and superintendent of urban forestry. 

 
(c) Whenever a hearing is required to be held in regard to cutting down or removal of a tree, the commission 

may offer written recommendation(s) to the tree warden. 
 

(d) Whenever the tree warden prepares an impact statement on the effect of any construction project on existing 
trees or the ability to plant trees in that area in the future, the tree commission may submit its advice as part of a 
submission to appropriate city agencies and/or to the city council for its review of the project. (Ord. No. V-71, 3- 
4-96) 

 
Sec. 21-62. Composition and organization. 

 
(a) The commission shall consist of twelve (12) voting members who shall serve for three year terms in accordance 

with Section 2-8 of these Revised Ordinances.  Ten (10) members shall be appointed by the mayor in accordance 
with Section 3-3 of the Charter.  The commissioner of parks and recreation, in his capacity as tree warden, or 
such other municipal official as may hereafter be assigned the duties of tree warden, shall serve, ex officio, as the 
eleventh voting member.  The superintendent of urban forestry, or such other municipal official as may hereafter be 
assigned the duties of superintendent of urban forestry, shall serve, ex officio, as the twelfth voting member.  
Three (3) of the initial appointees shall serve for a term of one year; three (3) of the initial appointees shall serve for 
a term of two years; and four (4) of the initial appointees shall serve for a term of three years. 

 
(b) Members of the commission, so far as practicable, shall be selected so as to provide representation of 

citizens  with  expertise  or interest  in  the  preservation  and  care  of  trees.    Consistent  with  this requirement, 
whenever a vacancy occurs on the commission, the commission shall offer a list of prospective members for the 
mayor’s consideration in making appointments. 

 
In making the initial appointees to the urban tree commission, the city council requests that the mayor consider 

any active members of the urban tree task force who wish to be appointed, it being the will of the city council that 
the urban tree commission be established as the successor to the urban tree task force.  The city council also requests 
that the mayor also consider appointing any such members of the urban tree task force to the longest terms of 
office available prior to appointing persons who are not currently serving on the urban tree task force. (Ord. No. V-
71, 3-4-96) 

 
Secs. 21-63. —21-69. Reserved. 

 
Sec. 21-70. Volunteer work on city property. 

 
(a) Improvements to and maintenance of real property owned or controlled by the City of Newton may be 

carried out by volunteer workers in accordance with a permit issued by the head of the department having care, 
custody or control of such real property, or his designee.   Every such permit shall state the location, scope and 
nature of the project and any other limitations and requirements which, in the opinion of the department head, are 
necessary in order to carry out the city's policies for the use of such real property. 

 
(b) Whenever such a permit has been issued, the head of the department shall provide city personnel who shall act 

as supervisors of the volunteer work on the improvement project.  All persons serving as volunteer workers shall 
follow all instructions of and act under the supervision of the city personnel supervising such work. 
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(c) Volunteer workers who work on improvement and maintenance projects in accordance with such a permit shall 
be deemed to be "public employees" within the meaning of section one of chapter 258 of the Massachusetts General 
Laws for the purpose of third party claims; provided that any such claim arises as a result of the project described 
in the applicable permit. 

 
(d) In order to facilitate the protection provided to volunteer workers pursuant to subsection (c), the head of the 

department shall keep a record of the names and addresses of every volunteer worker who works at the site of 
each such project; and every such volunteer worker shall provide his/her name and address for inclusion in such 
record. (Ord. No. V-96, 11-18-96) 

 
Sec. 21-71. Reserved. 

 
DIVISION 2.  REGULATION OF PUBLIC TREES 

 
Sec. 21-72. Public Tree Regulation 

 
(a) Purpose 

The purpose of this ordinance is to promote a diverse, healthy and sustainable urban forest in order to provide 
for the general welfare of Newton’s citizens. A healthy urban forest improves the quality of air and water, 
controls  erosion,  moderates  air  temperature,  absorbs  carbon,  reduces  noise,  enhances  appearance  and 
increases property values. Public trees also define public spaces and create civic identity. This ordinance sets 
out measures to protect trees located on city property and on public rights of way from construction and other 
preventable damage; to establish conditions for long-term preservation and expansion of the urban forest; to 
extend the protections afforded by the Tree Preservation Ordinance to city-owned trees and supplement Chapter 
87 of the Massachusetts General Laws. 

 
(b) Definitions 

 
Aggregate diameter: The combined diameter of a multiple trunk tree measured at breast height. 

 
Building: The term "building" shall be as defined in section 30-1. 

 
Caliper: The measure of a newly installed tree and is determined in the following manner - Caliper measurement 
of the trunk shall be taken six inches above the ground up to and including four-inch caliper size. If the caliper at 
six inches above the ground exceeds four inches, the caliper should be measured at twelve inches above the 
ground. 

 
Certified  arborist:  An  arborist  certified  by  the  Massachusetts  Arborists  Association,  or  any  successor 
organization. 

 
Diameter breast height (DBH): The diameter of the trunk of a tree 4½ feet above the existing grade at the base of 
the tree. 

 
Drip line: A vertical line running through the outermost portion of the crown of a tree and extending to the 
ground. 

 
Person: Any person, firm, partnership, association, corporation, company or organization of any kind including, 
but not limited to, the person removing a public tree or public shade tree. 

 
Pruning standards: Standards for pruning as defined in the City of Newton Tree Management Manual, 1995 and 
any future amendments or revisions to the same. 
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Public tree: Any tree having a diameter of eight inches (8") DBH or larger or having an aggregate diameter of fifteen 
inches (15") DBH or larger and which is located on land owned by the city of Newton. 

 
Public Shade Tree:  Any tree within the city that fits the definition of public shade tree under G.L. Ch. 87 

 
Remove (including removing and removal): The cutting down of any public tree or public shade tree and all other 
acts which cause the actual removal or the effective removal through damaging, poisoning or other direct or indirect 
actions resulting in the death of a public tree, including, but not limited to, excessive or improper pruning. 

 
Tree Manual: The City of Newton Tree Management Manual, 1995, and any future amendments and revisions to 
the same. (Ord. No. V-275, 12-6-99) 

 
Tree warden: The commissioner of parks and recreation or his designee. 

 
(c)  Applicability: The terms and provisions of this article shall be administered by the tree warden and shall 

apply to any public shade tree as defined in G.L. Ch. 87 and to any public tree located on land owned and 
managed  by  the  city  of  Newton,  with  the  exception  of  the  land  under  the  auspices  of  the  conservation 
commission. 

 
(d) Permit:  No person other than the tree warden shall remove, prune, or alter a public tree or public shade tree 

located on land subject to the provisions of this article without first obtaining a tree permit from the tree warden. 
Applications shall be made in writing on forms specified by the tree warden. 

 
(e) Activities requiring a Tree Permit:  A tree permit issued by the tree warden is required prior to any of the 

following activities: 
 

(1) Any exterior work that requires the removal of a public tree; 
 

(2) Any construction on city property within the dripline of a public tree; 
 

(3) Removal of a public shade tree. This requirement is in addition to the requirements          of G.L. Ch. 87 
pertaining to removal of a public shade tree; 

 
(4) Construction within that portion of the dripline of a public shade tree that is located           over  the  public 

right of way; 
 

(5) Pruning or treatment for the benefit of the health, safety, or overall well-being of a public shade tree 
and/or public tree, as deemed appropriate by the tree warden, by anyone other than the tree warden or his 
designee as provided in G.L. Ch. 87; 

 
(6) Planting of a tree in the public right of way or on city property by anyone other than          the tree warden 

or his designee as outlined under G.L. Ch. 87; 
 

(7) Pruning or altering of a public shade tree and/or public tree for the purposes of      overhead    utility    line 
clearance; 

 
(8) Affixing or hanging anything from a public shade tree or public tree. 

 
(f) Permit application; fee:  An application for a tree permit shall be submitted to the tree warden.  Such 

application shall be on a form prescribed by the tree warden and shall include any materials or information 
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required by the tree warden based on the nature of the activity for which application is made.  The application for 
a tree permit shall be accompanied by an administrative fee of $150.00. Such fee shall be waived if the applicant 
is a  city department, agency,  commission or other public instrumentality of the city or if the tree  warden 
determines in writing that the proposed activity will benefit the health of the tree or the wellbeing of the public. 

 
(g) Review of permit applications:  The tree warden shall review applications for tree permits in accordance 

with the provisions of this article and with any rules or regulations promulgated hereunder. The tree warden shall 
date stamp or otherwise record the date of filing of each application for a tree permit. The tree warden shall complete 
the review of each tree permit application no later than ten (10) business days after the submission of a completed 
application to the tree warden except in the case of a request to remove a public shade tree which shall be subject to 
the procedures set forth in G.L. Ch. 87. 

 
(h) Conditions:   The tree warden may condition issuance of a tree permit upon such measures as he deems 

necessary to protect existing public trees or public shade trees.  Such conditions shall be in writing.  The tree 
warden shall make a determination that the prescribed protected measures have been adequately provided before site 
disturbance related to the permitted activity may begin. 

 
(i) Construction: Except as provided in a tree permit, construction activities on city-owned property and public 

right of ways under the drip line of a public tree or public shade tree are prohibited. Prohibited construction activities 
include, but are not limited to, trenching or grading, storage of materials or equipment, passage of heavy equipment 
within the drip line and spillage of chemicals or other materials, which are damaging to trees. 

 
(j) Suspension or revocation: The tree warden may suspend or revoke a tree permit at any time upon written notice 

to the permit holder that the permit holder has failed to comply with any provisions of this section, or with any rules 
or regulations promulgated hereunder, or with conditions of the permit. Written notice shall be sent by certified mail, 
return receipt requested, or by hand delivery and shall provide an opportunity for the permit holder to correct the 
noncompliance and apply for a renewal of the tree permit upon compliance, where practicable. The suspension or 
revocation of a tree permit in accordance with this subsection shall not affect the validity of a building permit issued 
in reliance upon the issuance of such tree permit nor shall such suspension or revocation be cause for withholding 
the issuance of a certificate of occupancy. 

 
(k) Public Tree Removal: The tree warden shall notify the urban tree commission upon receipt of an application 

to cut down or remove a public tree, and no public tree shall be removed pursuant to a permit until five (5) days after 
its issuance unless such removal of the tree(s) is necessary based on a determination by the tree warden that at least 
one of the following conditions are met: 

 
(1) The public tree is interfering with existing structure, utilities, streets, sidewalks or proposed necessary 

improvements, and there is no alternative to removal; 
 

(2) The public tree is dead, diseased, injured, in danger of falling, dangerously close to existing structures, is 
causing disruption of public utility service, is causing drainage or passage problems upon rights of way, 
or poses a threat to pedestrian or vehicular safety. 

 
(3) The removal of the public tree is necessary and desirable in order to enhance or benefit the health or condition 

of other trees on the same site as certified to the tree     warden by a certified arborist. 
 

(l) Appeal:  Any person aggrieved by a decision of the tree warden may file an appeal with the mayor or his 
designee.   Said appeal must be in writing and must be received by the mayor or his designee within five (5) 
business days of issuance of the tree warden’s decision.  Upon receipt of such appeal, the mayor or his designee 
shall provide a copy to the clerk of the city council and to each councilor for the ward in which the trees are 
located.  The mayor or his designee shall make a final decision on the matter within thirty (30) days from the date 
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of receipt of the appeal request. The mayor or his designee shall include in the decision the rationale there for. Upon 
issuance of the final decision, the mayor or his designee shall provide a copy to the clerk of the city council and to 
each ward councilor for the ward in which the trees are located.  There shall be no further appeal of the matter 
decided by the mayor or his designee.  No public trees shall be removed while an appeal is pending. 

 
(m)  Permit length:   Any permit issued by the tree warden shall be valid for sixty (60) days from issuance. 

Length may be extended by tree warden following written request by the applicant.  The tree warden may grant 
the extension for any length of time as he deems necessary and appropriate. 

 
(n) Emergencies:  A public tree or public shade tree may be removed without first obtaining a written permit as 

otherwise required by this section only if the tree warden determines that the condition of the public tree or public 
shade tree is hazardous and immediately endangers the public health, safety or welfare or causes an immediate 
disruption of public services such that immediate removal is required.  If such determination is made, the tree 
warden may remove the tree or provide oral authorization for its removal, utilizing such professional criteria and 
technical assistance as he deems necessary.   The tree warden shall memorialize in writing each such oral 
authorization to remove a hazardous tree and keep a record of same. 

 
(o) Waiver:  The requirements of this section may be waived by the tree warden during the period of an emergency 

such as a tornado, windstorm, flood or other act of God. 
 

(p)  Tree replacement:  The tree warden may require that replacement of a removed public tree or public shade 
tree in the manner required in section 21-85 of these ordinances and in any rule or regulation or the tree warden 

 
(q) Payment in lieu of planting replacement tree(s):  In lieu of planting a replacement tree as provided in section 

(p) above, a person who has been granted a tree permit may make a contribution to the tree replacement fund as 
established in section 21-86 in an amount equal to the cost to replace the tree in accordance with the provisions of 
section 21-85, which cost shall be determined by the tree warden who shall maintain on file the city’s current tree 
planting costs. 

 
(r) Rules and regulations:  The tree warden is authorized to promulgate reasonable rules and regulations to 

implement administration and enforcement of this section 
 

(s) Enforcement:  The commissioner of parks and recreation, in his capacity as tree warden, or such other municipal 
official as may hereafter be assigned the duties of tree warden, shall be authorized to enforce the provisions of this 
section.  The tree warden shall provide written notice to the offender of the specific violation and provide a 
reasonable time for compliance. Such notice shall be sent by certified mail, return receipt requested, or by hand 
delivery. Thereafter, the tree warden may impose the fines described in (t) below. 

 
(t) Penalties:  Violations of any portion of this section, including violations of any regulation promulgated 

hereunder, or failure to comply with conditions of a permit, or failure to replace any removed tree as required by the 
tree warden, or failure to pay the required amount into the tree replacement fund shall be punishable by a fine of 
three hundred dollars ($300.00) for each day during which the violation continues. Nothing herein shall be 
construed to require the city to make a payment for violation of this section; however the city agency that caused 
the violation shall be responsible for the costs of replacement or repair of the tree(s) which were damaged or 
removed. 

 
(u) Severability: The provisions of this article are severable. If any section, provision, or portion of this article is 

determined to be invalid by a court of competent jurisdiction, then the remaining provisions of this article shall 
continue to be valid. 
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(v) Conflict of laws: Nothing herein is intended to conflict with the General Laws, Chapter 87 and to the extent 
that any provision hereof conflicts with said Chapter 87, such provision shall not be valid. Nothing herein is intended 
to conflict with existing special permit procedures as provided in section 30-24 and to the extent that any provision 
hereof conflicts with said special permit procedures, such provision shall not be valid.  Nothing herein is intended 
to conflict with any state law regulating public utilities and to the extent that any provision hereof conflicts with 
state law, such provision shall not be valid.  (Ord. No. Z-80, 02-22-11; Rev. Ord. 2007, § 20-72) 

 
Secs. 21-73. —21-79. Reserved. 

 
DIVISION 3. TREE PRESERVATION 

 
Sec. 21-80 Findings, intent, and purpose. 

 
The city council has determined that many trees are being lost without replacement incident to demolition 
of existing buildings in order to construct new buildings and lot clearing in connection with the 
construction of new buildings on previously undeveloped land. The city council has further determined 
that trees have been lost, severely damaged or disfigured through excessive or improper pruning or other 
than natural causes. The result is a net loss of the tree population in the city. The city council has further 
determined that the city has insufficient legal vehicles to assure that such development adequately 
preserves, protects and provides for replacement of trees. 

 
The preservation of the private tree canopy and the planting of replacement trees is intended to enhance 
the quality of life and the environment of the city; to preserve the character of the wooded and natural 
areas; to reduce energy consumption; to protect air quality; to baffle noise; to preserve and enhance 
habitat for wildlife; to reduce topsoil erosion and storm water runoff; to protect and increase property 
values; and to enhance the overall appearance of the city. (Ord. No. A-38, 05-05-14) 

 
Sec. 21-81. Definitions. 

 
The following words, terms and phrases, when used in this article, shall have the meanings ascribed to them in 

this section, except where the context clearly indicates a different meaning: 
 

Aggregate diameter: The combined diameter of a multiple trunk tree measured at breast height. 
 

Building: The term "building" shall be as defined in section 30-1. 
 

Certified arborist: An arborist certified by the Massachusetts Arborists Association or International Society of 
Arboriculture, or any successor organization. 

 
Diameter breast height (DBH): The diameter of the trunk of a tree 4½ feet above the existing grade at the base 

of the tree. 
 

Drip line: A vertical line running through the outermost portion of the crown of a tree and extending to the 
ground. 

 
Exempt lot:  A lot which meets all of the following criteria: 

 
(1) The lot is occupied and used primarily as a dwelling for up to four families at the time any protected 

tree(s) are removed. 
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(2) The lot owner at the time of protected tree removal has owned the lot continuously for a minimum of 
ninety (90) days prior to the removal of any protected tree(s). 

 
(3) The existing structure on the lot remains occupied as a dwelling with a person or persons living in it for 

eighteen consecutive months from the date any protected tree(s) are removed. 
 

(4) The lot remains owned by the same person for eighteen consecutive months from the date any protected 
tree(s) are removed. 

 
Exterior work permit:  A permit or approval which is required in order to perform work on a vacant lot or to 

the exterior of a building on a lot, including, but not limited to the following: a building permit; a review of an 
alteration of contour of land if required pursuant to section 30-5(c)(1); curb cut and street opening permits; an 
order of conditions; certificates of appropriateness, nonapplicability, or hardship; a demolition permit pursuant to 
section 22-44; site plan approval pursuant to section 30-23; subdivision approval; a special permit pursuant to 
section 30-24; a comprehensive permit. 

 
Occupied Lot: A lot containing a legally constructed, permanent structure, used primarily as a dwelling that is 

currently being legally occupied and lived in and used as a residence by a person or persons.  The dwelling must 
have a functioning, legally permitted, permanent water service, permanent sanitary service, and permanent electrical 
service. 

 
Person:    Any  person,  firm,  partnership,  association,  corporation,  company  or  organization  of  any  kind 

including, but not limited to, the person removing a protected tree as well as the owner of the real property from 
which the tree is removed.  The definition of "person" shall not include the City of Newton. 

 
Protected tree: Any tree having a diameter of eight inches (8") DBH or larger or having an aggregate diameter 

of fifteen inches (15") DBH or larger and which is located on land subject to the provisions of section 21-82. 
 

Pruning standards: Standards for pruning as defined in the City of Newton Tree Management Manual, 1995 
and any future amendments or revisions to the same. 

 
Remove (including removing and removal): The cutting down of any protected tree and all other acts which 

cause the actual removal or the effective removal through damaging, poisoning or other direct or indirect actions 
resulting in the death of a protected tree, including, but not limited to, excessive or improper pruning. 

 
Tree Manual: The City of Newton Tree Management Manual, 1995, and any future amendments and revisions 

to the same. (Ord. No. V-275, 12-6-99) 
 

Tree Warden: The commissioner of parks and recreation or his designee. (Rev. Ord. 2007, § 20-31; Ord. No. A- 
38, 05-05-14) 

 
Sec. 21-82. Applicability, permit or certificate of exemption required. 

 
(a) Applicability:   The terms and provisions of this article shall apply to any protected tree located on land 

within the city not owned by the city, the commonwealth, or any independent authority of the commonwealth, or by 
the federal government except protected tree(s) located on an exempt lot pursuant to paragraphs (c) and (d) below. 

 
(b) Permit, certificate of exemption:  No person shall remove a protected tree on a non-exempt lot located on 

land subject to the provisions of this article, or commence legally permitted exterior work on any lot without first 
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obtaining a tree permit or a certificate of exemption from the tree warden.  Applications shall be made in writing 
on forms specified by the tree warden. 

 
(c) Exempt lot, certificate of exemption:  The owner of an exempt lot shall not be required to apply for a tree 

permit, provided however, that an owner of an exempt lot who seeks an exterior work permit must certify to the tree 
warden on form(s) provided by the tree warden, that as of the date on the form(s) the lot qualifies as an exempt 
lot and will remain an exempt lot for eighteen months following tree removal.  There shall be no fee for filing a 
certificate of exemption. 

 
(1) The tree warden shall determine whether a property is an occupied lot for the purposes of establishing 

exempt lot status.  The property owner shall, if requested by the tree warden provide proof of ownership 
as well as a written statement confirming ownership and that a person or persons are living in the 
property. 

 
(2) If lot ownership changes during the eighteen consecutive months following the removal of any protected 

tree(s) on an exempt lot, the new owner must apply for a tree permit and shall be required to replace any 
protected tree(s) that were removed.  If, however, a change of ownership occurs on a lot for which an 
extension of exempt lot status for non-occupancy during construction has been issued within the eighteen 
months prior to the change in ownership, the person issued such extension shall apply for a tree permit 
and shall be required to replace any protected tree(s) that were removed. 

 
(d)  Extension of exempted lot status:   If at any point during the eighteen consecutive months following the 

removal of any protected tree(s) the property is no longer an occupied lot, the current owner of the lot 
must apply for a tree permit.   If the non-occupancy is due to legally permitted construction, the tree 
warden may grant an extension of exempt lot status for the duration of the construction, provided: 

 
(1) The owner intends to own the lot for eighteen consecutive months from the date a certificate of occupancy 

is issued for the construction for which the extension was issued; and 
 

(2) The property remains an occupied lot for eighteen consecutive months from the date a certificate of 
occupancy is issued for the construction for which the extension was issued. 

 
(3) Upon request of an applicant for exempt lot status extension, the tree warden may also waive the requirement 

that the lot be continuously owned by the same owner for ninety (90) days prior to protected tree removal 
provided the owner intends to own the lot for twenty-one months from the date a certificate of occupancy 
is issued for the construction for which the extension is granted.. 

 
(4) If at any time during the applicable eighteen or twenty-one month period the lot ownership changes or the 

lot is not occupied, the tree warden shall revoke the tree permit and exempt lot status extension.  The 
person issued the extension shall file a new tree permit application and shall replace any protected trees that 
were removed. 

 
(5) Any person issued an extension of exempt lot status must report to the tree warden any change of ownership 

and any change of occupancy status within fifteen (15) days of the change if that change takes place during 
the applicable eighteen (18) month or twenty-one (21) month period following the date the certificate of 
occupancy issued. (Ord. No. A-38, 05-05-14) 

 
Sec. 21-83. Permit application. 
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(a) Contents, fee:  An application for a tree permit shall be submitted to the tree warden.  The application for a 
tree permit shall be accompanied by a fee in the amount of one hundred fifty dollars ($150.00) and shall include, but 
not be limited to, the following: 

 
(1) The shape and dimensions of the parcel of real property to be developed, together with the existing and 

proposed locations of structures and improvements, if any; 
 

(2) A tree plan showing the location, type and size of each protected tree indicating which protected tree(s) 
are to be removed, and the location, type and size of replacement trees; 

 
(3) The proposed relocation of any existing protected tree with a statement prepared by a certified arborist 

explaining how each such protected tree is to be relocated and maintained; 
 

(4) The location of existing and proposed underground or overhead utility services, existing and proposed 
roadways, bikeways, walkways and parking areas; 

 
(5) Any proposed grade changes which might adversely affect or endanger any protected tree with a statement 

prepared  by  a  certified  arborist  explaining  how  each  such  protected  tree  shall  be  protected  and 
maintained; 

 
(6) The proposed method of protecting the remaining protected trees during the course of the construction. 

 
(b) Review of permit applications:  The tree warden shall review applications for tree permits in accordance 

with the provisions of this article.  The tree warden shall date stamp or otherwise record the date of filing of each 
application for a tree permit.  The tree warden shall complete the review of each tree permit application no later 
than ten (10) business days after the submission of a completed application to the tree warden and shall report to the 
commissioner of inspectional services within ten (10) business days of a request with respect to any tree permit 
application submitted in connection with a building permit as to whether said tree permit has been granted or denied.  
If no such report is received by the commissioner within the above-stated time period, he shall accept an application 
for a building permit without receipt of such report. 

 
(c) Standards for grant or denial: No tree permit shall be issued unless one of the following conditions exists: 

(1) The protected tree will be relocated or replaced on site. 

(2) The protected tree will be replaced by payment in lieu of planting replacement trees as outlined in section 
21-86. 

 
(3) The protected tree is interfering with existing structures, utilities, streets, sidewalks or other existing 

improvements 
 

(4) The protected tree is dead, diseased, injured, in danger of falling, dangerously close to existing structures, 
is causing disruption of public utility service, is causing drainage or passage problems upon rights-of- 
way, or poses a threat to pedestrian or vehicular safety. 

 
(5) The removal of the protected tree is necessary and desirable in order to enhance or benefit the health or 

condition of other trees on the same site as certified to the tree warden by a certified arborist. 
 

(6) No protected tree(s) are to be removed from the site and appropriate tree protection measures will be in place 
where necessary as determined by the tree warden. 
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(d) Conditions:  Upon the issuance of a tree permit, the tree warden may prescribe in writing such protective 
measures for existing protected trees as he deems necessary.  Before site disturbance may begin, the tree warden 
may make a determination that the prescribed protective measures have been adequately provided. 

 
(e) Construction:  Except as provided in a tree permit, construction activities under the drip line of a protected tree 

are prohibited.  Activities include, but are not limited to, trenching or grading, storage of materials or equipment, 
passage of heavy equipment within the drip line and spillage of chemicals or other materials, which are damaging 
to trees. 

 
(f) Suspension or revocation:  A tree permit may be suspended or revoked at any time by the tree warden upon 

written notice to the permit holder that the permit holder has failed to comply with either this article or the conditions 
of the permit.  The written notice shall be sent by certified or registered mail, return receipt requested, or by hand 
delivery and shall provide an opportunity for the permit holder to correct the noncompliance and apply for a renewal 
of the tree   permit upon compliance, where practicable.  The suspension or revocation of a tree permit in 
accordance with this subsection shall not affect the validity of a building permit issued in reliance upon the issuance 
(granting) of such tree permit nor shall such suspension or revocation be cause for withholding the issuance of a 
certificate of occupancy. 

 
(g) Appeal: Any person aggrieved by a decision of the tree warden may file an appeal with the mayor or his 

designee.   Said appeal must be in writing and must be received by the mayor or his designee within five (5) 
business days of issuance of the tree warden’s decision.  Upon receipt of such appeal, the mayor or his designee 
shall provide a copy to the clerk of the city council and to each councilor for the ward in which the trees are 
located.  The mayor or his designee shall make a final decision on the matter within thirty (30) days from the date 
of receipt of the appeal. The mayor or his designee shall include in the decision the rationale therefor. Upon issuance 
of the final decision, the mayor or his designee shall provide a copy to the clerk of the city council and to each ward 
councilor for the ward in which the trees are located.  There shall be no further appeal of the matter decided by 
the mayor or his designee.  No protected trees shall be removed while an appeal is pending.  (Ord. No. V-275, 12-
6-99; Ord. No. X-202, 04-03-06; Rev. Ord. 2007, § 20-33; Ord. No. A-38, 05-05-14) 

 
Sec. 21-84. Activities not requiring a permit. 

 
(a) Pruning:  A permit is not required for the pruning of protected trees.  However, in order to prevent excessive 

pruning and topping of trees and to prevent pruning that will be hazardous to the health and natural appearance of 
the tree, compliance with approved pruning standards is required, and failure to meet these standards is a violation 
of this article.  The tree warden shall maintain on file at all times a copy of the current edition the Tree Manual 
and shall make copies of the Tree Manual available for the cost of reproduction upon request. 

 
(b) Emergencies:  If any protected tree shall be determined to be in a hazardous condition so as to immediately 

endanger the public health, safety or welfare or cause an immediate disruption of public services and require 
immediate removal without delay, oral authorization may be given by the tree warden to remove such tree, 
utilizing such professional criteria and technical assistance as he deems necessary, and the protected tree may be 
removed without obtaining a written permit as otherwise required by this article.   The tree warden shall memorialize 
in writing each such oral authorization to remove a tree and keep a record of the same. 

 
(c) Waiver:  The requirements of this article may be waived by the tree warden during the period of an emergency 

such as a tornado, windstorm, flood or other act of God. (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 
20-34; Ord. No. A-38, 05-05-14) 

 
Sec. 21-85. Tree replacement. 
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(a)Required: A protected tree shall be replaced in the manner provided in subsection (b) hereof in each instance 
in which a protected tree was removed from land subject to the provisions of section 21-82 without a tree permit. 

 
(b) Standards: A person who has removed a protected tree and is required to replace such tree pursuant to 

subsection (a) hereof or as a condition of granting a tree permit in accordance with section 21-83, shall replace 
such tree within eighteen (18) months, or prior to transfer of property ownership whichever comes first from the 
date the tree permit is issued and in accordance with the following standards: 

 
(1) A replacement tree shall be of the same or similar species or such other species as deemed advisable by 

the tree warden in accordance with the Tree Manual and shall have the same or equivalent size as 
measured in DBH inches as that of the protected tree that has been removed. 

 
(2) In the event that a tree of the same or equivalent size as measured in DBH inches cannot be planted, then 

multiple smaller replacement trees may be planted provided that, wherever practicable, as determined by the 
tree warden, the total DBH of the replacement trees shall, when added together, equal the total DBH of 
the protected tree that has been removed.  The tree warden may specify that replacement trees be of a 
minimum caliper when consistent with current accepted practice as stated in the Tree Manual. 

 
(3) A replacement tree shall be required to survive for a minimum of eighteen (18) months from the date it is 

planted.  The person planting the tree shall provide documentation as to the date of planting and file the 
same with the tree warden within fifteen (15) days of the planting of said replacement tree. 

 
(4) A replacement tree shall be planted on the same lot from which the tree was removed.. (Ord. No. V-275, 

12-6-99; Rev. Ord. 2007, § 20-35, Ord. No. A-38, 05-05-14) 
 

Sec. 21-86. Tree replacement fund. 
 

(a)  Established:    There  is hereby established  a  tree replacement  fund  which shall  be  held in  a  separate 
identifiable account and administered in accordance with applicable provisions of the General Laws.  Any payments 
into the tree replacement fund required by this article shall be deposited in the tree replacement fund and shall be 
used in accordance with subsection (c) hereof. 

 
(b) Payment in lieu of planting replacement tree(s):  In lieu of planting a replacement tree as provided in section 

21-85, a person who has been granted a tree  permit may make a contribution to a tree replacement fund in an 
amount equal to the cost to replace the tree in accordance with the provisions of section 21-85, which cost shall be 
determined by the tree warden based on the City’s current cost to purchase and install trees. 

 
(c) Maintenance of tree replacement fund:  The tree replacement fund shall be maintained in a separate account in 

accordance with state law.  All sums deposited into such fund shall be used solely for the purpose of buying, 
planting and maintaining trees in the city. (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 20-36; Ord. No. A-38, 05- 
05-14) 

 
Sec. 21-87.  Rule and regulations. 

 
The tree warden is authorized to promulgate reasonable rules and regulations to implement administration of 

sections 21-80 through 21-90. (Ord. No. A-38, 05-05-14) 
 

Sec. 21-88. Enforcement. 
 

(a) Notice of violation:  Any person who violates any of the provisions of this article shall be notified by the tree 
warden of the specific violation by certified mail, return receipt requested, or by hand delivery.  The notice shall 
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set forth the nature of the violation and a reasonable time period within which compliance must be had.  The tree 
warden shall send notice of violation of section 21-86), which notice shall include the date by which trees were to 
be replaced or payment was to be made for purposes of computing the "per day" violation fine, as provided in section 
21-89. 

 
(b) Stop work order: 

 
(1) Upon notice from the tree warden that work on any protected tree, or lot on which a protected tree is 

located, is being performed contrary to the provisions of this article, such work shall be immediately 
stopped.  The stop work order shall be in writing and shall be given to the owner of the property involved, 
or to the owner's agent, or to the person doing the work; and shall state the conditions under which work 
will be permitted to resume. 

 
(2) The tree warden is also authorized to request the agency which has granted an exterior work permit to order, 

to the extent permissible by law, that the owner cease any activity pursuant to the exterior work permit that 
might affect such protected tree while a stop work order is pending. 

 
(3) Any person who shall continue any work in or about the protected tree or lot on which a protected tree is 

located after having been served with a stop work order, except such work as that person is directed to 
perform to remove a violation or unsafe condition, shall be liable to a fine of not more than three hundred 
dollars ($300.00) for each such violation.  Each day during which a violation exists shall constitute a separate 
offense. 

 
(c) Injunctive relief: 

 
(1) Whenever there exists reasonable cause to believe that a person is violating this article or any standards 

adopted pursuant to this article or any term, condition or provision of an approved tree  permit, the city 
may, either before or after the institution of any other action or proceeding authorized by this article, institute 
a civil action in the name of the city for a mandatory or prohibitory injunction and an order of abatement 
demanding the defendant to correct the unlawful condition upon or cease the unlawful use of the property. 

 
(2) Upon determination of a court that an alleged violation is occurring, it shall enter such order or judgment 

as is necessary to abate the violation.   The institution of an action for injunctive relief under this 
subsection shall not relieve any party to such proceedings from any civil penalty prescribed for violation 
of this article. (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 20-37; Ord. No. A-38, 05-05-14) 

 
Sec. 21-89. Penalties. 

 
(a) Removal without a permit:  Each instance in which a protected tree is removed without a permit shall constitute 

a violation of this article which shall be subject to a fine in the amount of three hundred dollars ($300.00). 
 

(b) Failure to replace trees or make payment:  Each failure to replace a tree or make a payment into the tree 
replacement fund shall constitute a separate violation of this article which shall be subject to a fine in the amount 
of three hundred dollars ($300.00).  Each day such violation continues shall constitute a separate offense. 

 
(c) Failure to comply with a condition contained in a tree permit or stop work order:  Each instance where 

there is a failure to comply with a condition contained in a tree permit or stop work order shall constitute a violation 
of this article which shall be subject to a fine in the amount of three hundred dollars ($300.00).  Each day such 
violation continues shall constitute a separate offense. 
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(d) City trees:  Nothing herein shall be construed to require the city to make a payment into the tree replacement 
fund for any tree(s) which it removes.  (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 20-38; Ord. No. A-38, 05-05- 
14) 

 
Sec. 21-90. Severability, effect on other laws. 

 
(a) Severability:  The provisions of this article are severable.  If any section, provision, or portion of this article 

is determined to be invalid by a court of competent jurisdiction, then the remaining provisions of this article shall 
continue to be valid. 

 
(b) Conflict of laws:  This article shall not apply to any public shade tree as that term is defined by the General 

Laws, Chapter 87 or any amendments thereto.   Nothing herein is intended to conflict with the General Laws, 
Chapter 87 and to the extent that any provision hereof conflicts with said Chapter 87, such provision shall not be 
valid.  Nothing herein is intended to conflict with existing special permit procedures as provided in section 30-24 
and to the extent that any provision hereof conflicts with said special permit procedures, such provision shall not 
be valid. (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 20-39; Ord, No. A-38, 05-05-14) 
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RFQ ATTACHMENT B 

BASE CONTRACT FOR DESIGNER SERVICES 

CONTRACT FOR DESIGNER SERVICES 
(BASE CONTRACT FOR DESIGN BID BUILD OR CM at RISK PROJECT) 

 
This Contract is made as of this           day of                       in the year          between the City of Newton, 
Massachusetts, 02459 hereinafter called "the Owner" and Designer Name. at Address hereinafter called the 
“Designer” for the Designer to provide the designer services required to complete the Basic and Extra Services 
described herein for Existing Facilities Study Phase Services for the Harry N. Gath Memorial Pool 
Renovation.  

The Designer is authorized to perform the services required by this Contract through the Existing Facilities 
Study Phase as described in the Owner’s RFQ and Designer’s proposal dated Proposal Date.  At the Owner’s 
option, the Designer may be authorized to perform services for subsequent design phases and/or the 
Construction Phase and Completion Phase as further defined herein, at which time a mutually agreed upon 
amendment to this Contract will be executed between the Owner and the Designer.  The Owner expects to 
construct the Project using the Design-Bid-Build (“DBB”) construction delivery method pursuant to M.G.L. 
c. 149, this Contract shall be amended using the Owner’s Standard Amendment for DBB, as it may be 
amended from time to time by the Owner.   

For the performance of the services required under this Contract for the Existing Facilities Study Phase, and 
excluding those services specified under Articles 7.4, 7.5, 7.6, 7.7, 7.8, 7.9, 7.10, and 8.3, the Designer shall 
be compensated by the Owner for Basic Services in accordance with the Payment Schedule included as 
Contract Attachment A. 

Designer’s Project Architect/Engineer:    
The Sub-consultants to provide services, either as Basic or Extra Services, to the Designer under this contract 
may include the following, as identified on the RFS:  
 

Discipline Name of Firm Name of Principal MBE/ 
WBE 

Aquatics Design / Engineering    
Civil Engineering    
Landscape Architecture    
Structural Engineering    
Fire Protection Engineering    
Plumbing Engineering    
HVAC Engineering    
Electrical/Lighting/    
Data/Communications    
Environmental Permitting    
Geotechnical Engineering     
Hazardous Materials     
Cost Estimating    
Geo-Environmental    
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Specifications Consultant    
Acoustical Consultant    
Sustainable/Green 
Design/Renewable Energy 
Consultant 

   

Code Consultant    
Accessibility Consultant    
Furniture, Fixtures and Equipment 
Consultant    

Site Surveying     
Security Consultant    

 
 

IN WITNESS WHEREOF, the Owner and the Designer hereby agree to the terms of the 
Contract and have caused this Contract to be executed by their respective authorized officers 
or other authorized representatives. 

 
OWNER: 
CITY OF NEWTON 
 
Ruthanne Fuller       
  (print name)  
Mayor  
  (print title) 
 
 
By   
  (signature and seal) 
Date   
 
______________________________ 
Joshua Morse         
Public Buildings Commissioner  
 
 
 
Approved as to Legal Form & Character  
 
 
___________________________________________ 

Associate City Solicitor   

DESIGNER: 
 
 
  
 (print name) 
  
 (print title) 
 
By    
 (signature ) 
Date          
(Attach Certificate of Owner)  
  
 
I hereby certify funds are available for this contract in the 
amount of $          
 
 
 
 
 
____________________________________________ 

Comptroller of Accounts 
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ARTICLE 1: DEFINITIONS 
 
All terms that this Contract defines may be used with or without initial capital letters. Other 
terms, abbreviations and references are defined as they appear herein. Words and abbreviations 
that are not defined in the Contract Documents but which have recognized technical or trade 
meanings are used in accordance with those meanings. 

 
APPLICABLE LAWS – All applicable laws, statutes, ordinances, by-laws, codes, rules and 
regulations, of the Commonwealth of Massachusetts, its political subdivisions, and the Federal 
Government applicable to the Project. 

 
APPROVAL  -- A written communication from the Owner approving the work of the current 
Phase, as identified on Attachment A, or authorizing the Designer to proceed to the next Phase or 
approving the scope and compensation for either Extra Services or Reimbursable Expenses. 

 
AUTHORITY – see OWNER. 

 
BASIC SERVICES – The scope of services to be provided by the Designer under this Contract, 
unless the Contract is otherwise terminated pursuant to Article 12, as described in Article 7 of this 
Contract, and as it may be amended pursuant to Article 18.4. 

 
CERTIFICATE OF FINAL COMPLETION – The form prescribed by the Owner which 
contains the certification of the Designer, and the Owner that the Project has reached Final 
Completion. 

 
CERTIFICATE OF SUBSTANTIAL COMPLETION – The certificate prepared by the 
Designer and approved by the Owner to the effect that the Work has reached Substantial 
Completion. 

 
CHANGE ORDER – A written instrument prepared by the Designer and signed by the Owner, 
Contractor or CM at Risk, and Designer, stating their agreement on a change in the Construction 
Contract Documents, including, but not limited to, a change in the Contract Sum and/or Contract 
Time, and/or any other specification in the Construction Contract Documents. 

 
COMMISSIONING CONSULTANT – A person or firm engaged by the Owner to provide 
building commissioning services, including advisory services during design and construction. 

 
CONSTRUCTION CONTRACT  DOCUMENTS – The Construction Contract Documents 
consist of the Owner-Contractor or Owner-CM at Risk Agreement, Advertisement, Instructions 
to Bidders, Bidding Documents, Contract Forms, Conditions of the Contract, Drawings, Plans, 
Technical Specifications, all addenda issued prior to execution of the Construction Contract, and 
other documents approved after execution of the Owner-Contractor or Owner-CM at Risk 
Agreement relating thereto. 
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CONSTRUCTION MANAGEMENT  AT RISK or CONSTRUCTION MANAGEMENT 
AT RISK SERVICES or CONSTRUCTION MANAGEMENT  AT RISK DELIVERY 
METHOD or CM at RISK DELIVERY METHOD - a construction method described in 
M.G.L. c. 149A wherein a Construction Management at Risk firm provides a range of 
preconstruction services and construction management services which may include cost 
estimation and consultation regarding the design of the building project, the preparation and 
coordination of bid packages, scheduling, cost control, and value engineering, acting as the 
general contractor during the construction, detailing the Trade Contractor scope of work, holding 
the trade contracts and other subcontracts, prequalifying and evaluating Trade Contractors and 
Sub-contractors, and providing management and construction services, all at a Guaranteed 
Maximum Price, which shall represent the maximum amount to be paid by the public agency for 
the building project, including the cost of the work, the general conditions and the fee payable to 
the Construction Management at Risk Firm. 

 
CONSTRUCTION MANAGER AT RISK, CONSTRUCTION MANAGEMENT  at RISK 
FIRM or CM at RISK – the individual, corporation, partnership, sole proprietorship, joint stock 
company, joint venture or other entity with whom the Owner has contracted pursuant to M.G.L. c. 
149A, §§ 6 & 7, to provide Construction Management at Risk Services. 

 
CONTRACT  – This Contract, inclusive of all Attachments, between the Owner and the 
Designer; all written amendments to this Contract; and all Approvals issued pursuant to this 
Contract. 

 
CONTRACTOR OR GENERAL CONTRACTOR – The person or firm with whom the 
Owner has contracted pursuant to M.G.L. c. 149, §§ 44A-44M to perform the construction for 
this Project. 

 
CONTRACTOR APPLICATION AND CERTIFICATE FOR PAYMENT – The form 
prescribed by the Owner which contains the Contractor’s or CM at Risk’s application or 
requisition for periodic or final payment for Work performed in accordance with the 
Construction Contract Documents and the Designer’s certificate for payment as approved by the 
Owner. 

 
DESIGNER – The individual, corporation, partnership, sole proprietorship, joint stock 
company, joint venture or other entity identified as such on page one of this Contract performing 
architecture, landscape architecture, and/or engineering services under this Contract and which 
meets the qualifications set forth in M.G.L. c. 7 § 38A 1/2. 

 
DESIGNER SERVICES – The services to be performed by the Designer and its Sub-contractors 
under this Contract including developing and providing all data, designs, drawings, 
specifications and estimates required for the Project. 

 
DISTRICT – see “OWNER.” 

 
EXTRA SERVICES – Services requested by the Owner to be performed by the Designer but 
which are additional (or "extra") to the services performed as Basic Services. 



 Designer Services Base Contract for both DBB & CM-R Projects  Page 6 

  L#__________ 

 

 
FEE FOR BASIC SERVICES – The fee to be paid to the Designer for satisfactorily 
performing the Basic Services required under this Contract, exclusive of the compensation to 
which the Designer may be entitled pursuant to Articles 8 (Extra Services) and 9 (Reimbursable 
Expenses). 

 
FINAL COMPLETION – The Work has been completed in accordance with the Construction 
Contract Documents and the project specifications, schematic plans and drawings and the 
Agreement approved by the Owner. 

 
FINAL DESIGN PROGRAM – A description of the programmatic, functional, spatial, and 
environmental requirements of the Project in written and graphic form indicating the scope of 
work and design requirements of the Project. 

 
GENERAL LAWS – The Massachusetts General Laws as amended, including any rules, 
regulations and administrative procedures implementing said laws. 

 
GUARANTEED MAXIMUM PRICE  or GMP - The agreed total dollar amount for the 
Construction Management at Risk services, including the cost of the Work, the general 
conditions and the fees charged by the Construction Management at Risk firm. 

 
GUIDELINES  AND STANDARDS – Documents published by the Owner including regulations 
and procedures that supplement the tasks of Designers contracting with the Owner, and as they may 
be amended from time to time by the Owner. 
 
MATERIALS – The designs, drawings, project manual specifications, and other materials 
prepared by the Designer as defined in Article 16.1. 

 
MBE/WBE – A minority-owned business (MBE) or a women-owned business (WBE) certified by 
the State Office of Minority and Women Business Assistance (SOMWBA). 

 
NOTICE TO PROCEED – The written communication issued by the Owner to the Contractor or 
CM at Risk authorizing him to proceed with the construction contract and establishing the date for 
commencement of the contract time. 

 
OWNER – The entity identified as such on page one of this Contract, or its authorized 
representative, that is the owner of the property that is the site of the Project, or has or will have 
exclusive control over the site for at least the duration of the useful life of the facility that is the 
subject of the Project, and is responsible for administering this Contract. 

 
OWNER-CONTRACTOR AGREEMENT or OWNER – GENERAL CONTRACTOR 
AGREEMENT – The contract between the Owner and one or more General Contractors and/or 
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goods or services providers for construction of a whole or part of the Project, including approved 
change orders. 

 
OWNER-CM at RISK AGREEMENT – The contract between the Owner and the CM at Risk, 
including, but not limited to, the GMP Amendment, for the provision of Construction 
Management at Risk Services for the Project. 

 
OWNER’S PROJECT MANAGER or OPM – The individual, corporation, partnership, sole 
proprietorship, joint stock company, joint venture or other entity with whom the Owner has 
contracted to perform the Project Management Services for this Project, and who meets the 
qualifications of M.G.L. c. 149, § 44A ½ and has been approved by the Owner. 

 
PHASE – A distinct portion of the work of this Contract and its associated duration, as identified 
on Attachment A. Prior Approval to proceed for each Phase is required from the Owner. 

 
PRINCIPALS – The owner(s) and/or officer(s) of the Designer or Sub-consultant who are in 
responsible charge of the Project. 

 
PROJECT – All work that pertains to the study, planning, programming, design, construction, 
reconstruction, installation, demolition, maintenance and repair, if any, as described in the 
Project Scope and Budget Agreement and Project Funding Agreement. 

 
PROJECT ARCHITECT AND/OR PROJECT ENGINEER – The individual designated by 
the Designer as its Project Architect or Project Engineer. Such Project Architect or Project 
Engineer shall be a registered architect, engineer or landscape architect as required by the Request 
For Designer Services, shall be the person who shall oversee the performance of all services 
provided on the Project and shall be certified in the Massachusetts Certified Public Purchasing 
Official Program as administered by the Inspector General of the Commonwealth of 
Massachusetts. 

 
PROJECT CONSTRUCTION BUDGET – That portion of the Total Project Budget that 
enumerates the cost of constructing the Project inclusive of all designed construction, demolition, 
and renovation work, all supportive and preparatory construction work required for the Project, the 
General Contractor or the CM at Risk and all Sub-contractors, suppliers, materials, equipment, 
general conditions, insurance, overhead and profit and all other expenditures that are ordinarily 
considered as construction cost allocations. The Project Construction Budget includes the design 
contingency, bidding contingency, and price escalation contingency, as appropriate to the phase of 
the Project. 

 
PROJECT SCHEDULE – A complete list of all activities, time and sequence required to 
complete the Project, as defined in the Project Scope and Budget Agreement or Project Funding 
Agreement. 
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RECORD DRAWINGS – The drawings prepared by the Designer and its Sub-contractors 
pursuant to Article 7.10.5 of this Contract which incorporate the design changes made during the 
construction period and which incorporate information on the marked-up prints, as-built 
drawings and other data furnished by the General Contractor or CM at Risk and any 
Sub-contractors. 

 
REIMBURSABLE EXPENSES – Costs and expenses incurred by the Designer that are 
reimbursable pursuant to the provisions of Article 9 of this Contract. 

 
REQUEST FOR DESIGNER SERVICES or RFS – The written document appended 
hereto as Attachment B specifying various requirements including the project goals and 
general scope, project site, scope of services, submission requirements, schedule, and 
construction budget. 

 
STANDARD OF CARE – The generally accepted professional standard of care 
ordinarily used by design professionals performing a similar scope of services in the 
same geographic area on projects of comparable size and complexity. 

 
SUB-CONSULTANT – The Sub-contractors listed on page 1 of this Contract, together with any 
additional Sub-contractors engaged by the Designer from time to time, which shall be an individual, 
company, firm, or business having a direct contractual relationship with the Designer, who 
provides services on the Project. 

 
SUB-CONTRACTOR – The person or entity having a direct contractual relationship with the 
Contractor, or CM at Risk who has the contract to perform the construction of the Project, except 
as otherwise specifically provided or required herein or by Law. Subcontractor when used also 
means “Trade Contractor” except when otherwise specified. 

 
SUBSTANTIAL COMPLETION – The Work, as evidenced by the Certificate of Substantial 
Completion, is fully complete or substantially complete so that the value of the Work remaining 
to be done is, in the estimate of the Owner, less than one percent of the original contract price, or 
(2) the Contractor substantially completes the work and the Owner takes possession for 
occupancy, whichever occurs first. 

 
TOTAL PROJECT BUDGET – A complete and full enumeration of all costs of the Project, as 
defined in the Project Scope and Budget Agreement or Project Funding Agreement. 

 
TRADE CONTRACTOR – a subcontractor having a direct contractual relationship with a 
Contractor or CM at Risk to perform one or more so-called sub-bid classes of work listed in 
M.G.L. c.149, §44F, and any other sub-bid classes of work selected by the Owner for the Project in 
accordance with the provisions of either M.G.L. 149, §44F(1)(a) or M.G.L. c. 149A, §8(a). 

 
WORK – The entire construction required to be furnished under the Construction Contract 
Documents. Work includes performing and furnishing any and all services, obligations, duties, 
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responsibilities, labor, materials, equipment, temporary facilities, and incidentals necessary to 
complete the construction assigned to, or undertaken by the Contractor or the CM at Risk 
pursuant to the Construction Contract Documents. 

 
 
 
ARTICLE  2:  RELATIONSHIP OF THE PARTIES 

 
2.1 The Owner’s Project Manager - N/A. 

 
2.2 The Designer is solely responsible for providing the design for the Project and for 

performing in accordance with this Contract. 
 
2.3 The Contractor or CM at Risk, as the case may be, shall be solely responsible for 

construction means, methods, techniques, sequences and procedures, the Contractor’s or 
CM at Risk’s schedules, and for safety precautions and programs in connection with the 
Project and for performing in accordance with the Owner-Contractor or Owner - CM at 
Risk Agreement. The Designer shall be responsible for the Designer’s negligent acts or 
omissions but shall not have control over or charge of acts or omissions of the Contractor 
or CM at Risk, Sub-contractors, or the agents or employees of the Contractor or CM at Risk 
or Sub-contractors, the Commissioning Consultant or other technical consultants. 

 
2.4 Nothing in this Contract shall be construed as an assumption by the Designer of the 

responsibilities or duties of the Contractor or CM at Risk. It is the intention of the parties 
that the Designer’s services shall be rendered in a manner compatible with and in 
coordination with the services provided by the Commissioning Consultant. It is not 
intended that the services of the Designer and the Commissioning Consultant be 
competitive or duplicative, but rather complementary. The Designer shall be entitled to rely 
upon the Commissioning Consultant and Contractor or CM at Risk for the proper 
performance of their obligations pursuant to their respective contracts with the Owner. 

 
ARTICLE  3: RESPONSIBILITIES OF THE OWNER 

 
3.1 The Owner shall have the right to approve the Designer’s work. 

 
3.2 The Owner shall designate an individual who shall have the authority to act on behalf of the 

Owner under this Contract and who shall be responsible for day-to-day communication 
between the Owner and the Designer. 

 
3.3 Upon satisfactory completion of services performed, the Owner shall make payments to the 

Designer as provided in Articles 6, 7, 8 and 9, 10 and 11. 
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3.4 To the extent such data is available, the Owner shall furnish to the Designer existing surveys 
of the site, building plans, borings, test pits, structural, mechanical, chemical or other test 
data, tests for air and water pollution and for hazardous materials, photographs, reports and 
utility information. The Designer shall be entitled to reasonably rely upon the sufficiency and 
accuracy of the information furnished to the Designer under this Article 3.4 and under Article 
4.11, provided that the Designer shall coordinate its services with the services of the Owner’s 
consultants and shall notify the Owner in writing of any deficiencies in such data of which the 
Designer becomes aware. 

 
3.5 Except as otherwise provided in this Contract, or when direct communications have been 

specially authorized, the Owner shall endeavor to communicate with the Contractor or CM 
at Risk and the Designer’s consultants through the Designer about matters arising out of or 
relating to the Construction Contract Documents. The Owner shall promptly notify the 
Designer of any direct communications that may affect the Designer’s services. 

 
3.6   The Owner shall provide the Designer access to the Project site prior to commencement of 

the Work and shall obligate the Contractor or CM at Risk to provide the Designer access to 
the Work wherever it is in preparation or progress. 

 
3.7 If the Owner requests the Designer to execute any certificates that are not readily available 

as of the effective date of this Contract, the proposed language of such certificates shall be 
submitted to the Designer for review at least 14 days prior to the requested dates of 
execution. The Designer shall not be required to execute certificates or consents that would 
require knowledge, services or responsibilities beyond the scope of this Contract. 

 
3.8    The Owner shall deliver to the Designer in a timely manner written copies of all Approvals 

required by this Contract. If Approval is withheld, the Owner shall notify the Designer in a 
timely manner in writing why such Approval is being withheld. 

 
3.9  The Owner shall not unreasonably withhold, delay, condition, or deny any approval, 

acceptance, or consent required under this Contract, including any Approval. 
 
 
 
ARTICLE  4: RESPONSIBILITIES OF THE DESIGNER 

 
4.1  The Designer shall perform the Designer Services in accordance with the requirements of 

this Contract, and in accordance with the Standard of Care. The Designer shall exercise 
due care and diligence in the rendition of all services under this Contract in accordance 
with such professional standards and shall exercise the Standard of Care to provide the 
services required under this Contract in conformity with all Applicable Laws. 

 

4.2 The Designer shall be responsible for the Designer Services including any changes to such 
Services that may be required in accordance with this Contract. The Designer shall furnish 
appropriate competent professional services for each of the Phases in accordance with the 
Standard of Care. Any changes, corrections, additions or deletions requested by the Owner 
and shall be incorporated into the design of the Project unless detailed objections thereto are 
issued in writing by the Designer, subject to Article 8.2.2. Nothing 
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herein shall be construed as an assumption by the Owner the responsibilities or 
duties of the Designer. 

 

4.3 The Designer Services shall be performed as expeditiously as is consistent with orderly 
progress of the work, consistent with the agreed upon project design schedule as 
established under Article 7.4.2 and as it may thereafter be amended by the parties from 
time to time. In the event of delays due to causes outside of the Designer’s control, the 
project design schedule may be extended as necessary, and Designer’s compensation may 
be equitably adjusted pursuant to Article 6.6 to the extent that Designer incurs additional 
direct costs caused by the delay. Time is of the essence for the duration of this Contract. 

 

4.4 The Designer shall provide the scope of services required by this Contract, as described in 
more detail in the RFS and Attachment A. 

 

4.5 The Designer shall comply with the terms and conditions and any and all administrative 
directives issued by the Owner, now in effect or hereafter promulgated during the term of 
this Contract, without any additional compensation, that are applicable to Designer’s 
Services under this Contract and that have been provided or are readily available to Designer 
prior to such Services being performed. The Owner shall reasonably compensate the 
Designer for complying with any term or condition or any administrative directive issued by 
the Owner, that was not provided to or was not readily available to the Designer prior to 
such Services being performed and that materially impacts the Designer’s scope or other 
aspect of its Services, Fee, schedule, or any obligations and responsibilities under this 
Contract. 

 

4.6 The Designer acknowledges the importance that the Owner attributes to the abilities and 
qualifications of the key members of the Designer’s team, including Sub-contractors, and the 
continuity of key members’ participation in the services to be provided under this Contract. 
This Contract has been entered into in reliance on the Designer’s representation that the 
individuals, consultants, assignments and responsibilities will be maintained throughout the 
duration of this engagement. No substitution or replacement of individuals or change in the 
Sub-consultants, listed on pages 1-2 of this Contract, shall take place without the prior written 
approval of the Owner, except when necessitated by causes beyond the Designer’s control 
(such causes shall include if an individual leaves or is no longer associated with the Designer’s 
firm). If the Designer proposes to replace one of the members of the Designer’s team, the 
Designer shall propose a person or consultant with qualifications at least equal to the person or 
firm the Designer proposes to replace. The Owner shall have the right to approve any 
substitution or replacement or change in status for the persons or Sub-consultants listed on 
page 1-2 of this Contract and such approval shall not be unreasonably withheld. At the 
request of the Owner, the Designer shall consult with the Owner to resolve any situation in 
which the Owner determines that a member of the Designer’s team is failing to perform 
services in an acceptable manner to the Owner. The Owner shall have the right to direct the 
removal of any such person or consultant. The Owner shall work in good faith with the 
Designer to resolve any material problems identified by the Owner in writing regarding 
performance of the Designer’s obligations under this Contract.  No act or omission of the 
Owner made or permitted under this Article shall relieve the Designer of its responsibility for 
the performance of the services specified in this Contract. 
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4.7  The Designer shall compile and distribute a job directory which includes all names, addresses, 
phone and fax numbers, and e-mail addresses of the representatives of the Designer and their 
Sub-contractors.  This shall be distributed upon commencement of the services, and shall be 
updated and redistributed as project participants and/or contact information change. 

 
4.8    The Designer shall employ at all times adequate professional and support personnel with 

requisite expertise and adequate numbers to assure the complete, timely performance of the 
obligations of the Designer.  The Designer shall acquaint its employees and Sub-contractors 
with all provisions of the General Laws governing public construction projects, including but 
not limited to M.G.L. c. 149, M.G.L. 149A, and M.G.L. c. 30, that are relevant to the 
performance of Designer’s obligations under this Contract. When directed by the Owner, the 
Designer shall fully cooperate with the Owner in obtaining the Criminal Offender Record 
Information (CORI) of the Designer and its employees and of any Sub-contractors and their 
employees in accordance with the provisions of M.G.L. c. 71, § 38R, M.G.L. c. 6, §§ 167- 
178B (the so-called CORI Law), any other applicable law, and District policy. All contracts 
between the Designer and each Sub-consultant shall include appropriate provisions requiring 
the Sub-consultant to fully cooperate with the Owner in obtaining the Criminal Offender 
Record Information (CORI) of the Sub-consultant and its employees as aforesaid. 

 
4.9    The Designer shall be and shall remain liable to the Owner for all damages incurred by the 

Owner as a result of the failure of the Designer or its Sub-consultants to perform in 
conformance with the terms and conditions of this Contract. 

 
 
4.10  Design Within the Project Construction Budget 

 

4.10.1 The Designer shall prepare cost estimates for the Project as described in Article 7 of 
this Contract or at more frequent intervals as required in the RFS. Unless otherwise 
specified in the RFS, the cost estimates shall be considered Basic Services and the 
Designer is not eligible for any additional compensation for preparing the same. The 
format for cost estimates shall be in accordance with the requirements of the Owner. 

 
4.10.2 The Designer shall produce a design for the Project meeting the requirements of the 

scope of work described in the RFS to be constructed within the Project Construction 
Budget, provided that the Designer shall be permitted to recommend to the Owner 
such adjustments to the Project’s design, consistent with the Project Funding, as the 
Designer reasonably believes may be required to adhere to the Project Construction 
Budget. In the event the Designer’s cost estimate for the Project (as reconciled in 
accordance with the provisions of this Contract) exceeds the Project Construction 
Budget, the Owner may require the Designer to revise the design, drawings and 
specifications to keep the cost estimate for the Project within the Project Construction 
Budget. The Designer shall not be entitled to extra compensation for making such 
revisions to contain costs within the Project Construction Budget. 

 
4.10.3 In a Project constructed pursuant to M.G.L. c. 149, §§ 44A-M, if the Project 

Construction Budget is exceeded by the lowest bona fide, responsible bid by any 
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amount, the Owner shall direct the Designer to review and compare the Project 
Construction Budget with the bids received to identify the variances. Upon 
completion of this review and submission of the Designer’s report to the Owner, the 
Owner shall: 

 
(a) direct the Designer to revise the Final Design Program, Project scope and 
quality as required to reduce the estimated construction costs to be within the 
Project Construction Budget, in accordance with Article 4.10.5 of this Contract; 
or 

 
(b) give written approval to the Designer of an increase in the Project 
Construction Budget; or 

 
(c) authorize rebidding of the Project within a reasonable time; or 

 
(d) terminate this Contract in accordance with Article 12.3; or 

 
(e) implement any other mutually accepted alternative that the Owner and the 
Designer may agree on. 

 
4.10.4 In a Project constructed pursuant to M.G.L. c. 149A, the Designer shall be responsible 

for managing the design of the Project to stay within the Project Construction Budget.  
If the GMP proposal submitted by the CM at Risk exceeds the Project Construction 
Budget, the Designer shall review and compare the Project Construction Budget with 
the GMP proposal submitted by the CM at Risk to identify the variances. Upon 
completion of this review, if directed by the Owner, the Designer shall assist the 
Owner in negotiating a GMP within the Project Construction Budget in accordance 
with Article 7.7.9. If a GMP cannot be successfully negotiated between the Owner 
and the CM at Risk within the Project Construction Budget, the Owner shall: 

 
(a) direct the Designer to participate with the Owner, CM at Risk in design 
reviews and revise the design, including appropriate revisions to drawings and 
specifications, as necessary in order to reach an agreement on a GMP within the 
Project Construction Budget; in accordance with Article 4.10.5; or 

 
(b) give written approval to the Designer of an increase in the Project 
Construction Budget and resume negotiating a GMP with the CM at Risk; or 

 
(c) terminate this Contract in accordance with Article 12.3; or 

 
(d) implement any other mutually accepted alternative that the Owner and the 
Designer may agree on. 

 
4.10.5 (a) If the Owner chooses to proceed under Article 4.10.3(a) or 4.10.4(a), the Designer 

and its Sub-consultants, without receiving additional compensation, except if fewer 
than three bona fide, responsible bids were received (in the case of a Project 
constructed pursuant to M.G.L. c. 149, §§ 44A-44M) or (in the case of a Project 
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constructed pursuant to G.L. c. 149A) if fewer than three bona fide responsible Trade 
Contractor or so-called non-trade contractor bids for each category of work were 
received, or if 4.10.5(b) and/or (c) applies, shall cooperate in revising the designs, 
drawings and specifications as may be required to reduce or modify the quality or 
scope or both, of the Project so that they will comply with the Project Construction 
Budget as approved at the conclusion of the Construction Documents Phase or as 
amended. Any changes to the program or the approved space summary shall be 
subject to the written approval of the Owner. Upon completion of these revisions, the 
Designer shall also be required to produce a revised cost estimate demonstrating that 
the estimated cost of the Project does not exceed the Project Construction Budget. 
Revising the designs, drawings, and specifications and 
updating the cost estimate shall be the sole obligation on the part of the Designer with 
respect to 4.10.3(a) or 4.10.4(a); (b) If the Owner elects to proceed with revisions that 
significantly increase the complexity either of the Construction Contract Documents 
themselves or the Construction Administration Phase services that the Designer will 
have to provide, then the Designer shall be entitled to an equitable adjustment in its 
Fee to reflect the impact on its services; (c) If the bid or proposal referenced in 4.10.3 
or 4.10.4 above was submitted on a date that is more than three (3) months after 
approval of the Construction Contract Documents then such revisions shall be Extra 
Services. 

 
4.10.6 The Designer must receive written approval of the Owner before the Project 

Construction Budget shall be considered amended. 
 

4.11 Additional Tests and Surveys: The Designer shall be responsible for reviewing the surveys, 
investigations, testing and reports completed by the Owner and as provided under Article 
3.4, and determining the types of additional or expanded surveys, investigations, or testing 
required for the Project. Such services shall be provided by qualified specialty Sub-
consultants as necessary. Both the types of services and the Sub-consultants shall be 
approved by the Owner. In the event that the Designer employs the services of a Sub-
consultant to provide such services, the Designer shall employ such Sub-consultants who 
have the professional liability insurance coverage described in paragraph 15.8.1 covering 
such services, to the extent that such insurance coverage is generally available to 
Sub-consultants. The Designer shall, upon the Owner’s written request, assign to the Owner 
the Designer’s contractual right to pursue a claim against such Sub-consultants. Such 
services shall be paid for as provided in Article 8 – Extra Services unless such services are 
specifically included as Basic Services in the RFS. Such services may include but need not 
be limited to: 

 

4.11.1 Site surveys; 
 

4.11.2 Structural tests and materials tests; 
 

4.11.3 Geotechnical and geo-environmental investigations and reports, including existing 
buildings hazardous material reports, boring tests, test pits, observation wells, testing 
and chemical analysis of site substrate conditions; 

 

4.11.4 Traffic studies. 
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ARTICLE  5:  SUB-CONTRACTORS 
 

5.1  The Designer may engage Sub-consultants, subject to the prior written approval of the 
Owner and subject to Article 9.3, in order to perform services under this Contract. If Sub-
contractors are engaged, the person responsible for, and in control of, the Sub-consultant 
services to be provided must be professionally registered or licensed in Massachusetts in the 
necessary disciplines for the services if such registration or licensing is required under the 
applicable General Laws. The engagement of Sub-consultants shall not in any way relieve 
the Designer from its duties and responsibilities for its work, including, without limitation, 
coordinating all Designer Services furnished under this Contract by the Sub-consultants. 

 

5.2  Upon request, the Designer shall provide the Owner with copies of its agreements with 
Sub-contractors, including any amendments thereto and copies of the Sub-consultant’s 
applicable certificates of insurance. 

 

5.3  No substitution of Sub-contractors and no use of additional Sub-contractors or assignment 
of services shall be made without prior written approval of the Owner, which approval shall 
not be unreasonably withheld. 

 
 
 
ARTICLE  6:  COMPENSATION 

 

6.1  For the satisfactory performance of all services required pursuant to this Contract, excluding 
those services specified under Articles 8 and 9, the Designer shall be compensated by the 
Owner in the amounts specified in Attachment A as that Fee may be amended by written 
amendment to this Contract. 

 

6.2  When the Designer receives payment from the Owner, the Designer shall promptly make 
payment to each Sub-consultant whose work was included in the work for which such 
payment was received unless payment has been theretofore made. The Owner shall have the 
contractual right to investigate any breach of performance of a Sub-consultant and to initiate 
corrective measures it determines are necessary and in the best interest of the Owner. All 
contracts between the Designer and its Sub-contractors shall include a provision in which the 
Owner’s rights to initiate corrective action shall be stipulated. 

 

6.3 Payment Schedule 
 

6.3.1 Payments for Basic Services shall be made monthly and, where applicable, shall be in 
proportion to services performed within each Phase. The amount of fees attributable to 
each Phase shall be as set out in the schedule in Attachment A. Payment for approved 
Reimbursable Expenses and/or Extra Services shall be made monthly upon receipt of 
an approved invoice from the Designer. 

 

6.3.2 The Owner shall make payments to the Designer within 30 days of the Owner’s 
approval of an invoice from the Designer. The Owner’s payment for any services 
provided under this Contract shall not be construed to operate as a waiver of any rights 
under the Contract or any cause of action arising out of performance of the Contract. 
The Owner shall not withhold payments to offset costs alleged to have been incurred 
by the Owner on account of allegedly negligent acts, errors or omissions unless the 
Designer agrees or has been found liable for specific amounts in a binding 
agreement or court judgment, or unless the Designer fails to maintain the professional 
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liability insurance required under paragraphs 15.7.1 and 15.7.2. The Owner may 
withhold approval of invoice items the Owner reasonably believes have not been 
performed in accordance with this Contract, including adjustments to payment 
amounts in instances where required submittals to the Owner may be found to be 
missing or incomplete. If Owner and Designer continue to disagree, the disagreement 
shall be immediately submitted to mediation in accordance with paragraph 18.5(b). 

 
6.4 Installment Payments During Construction 

 
6.4.1 During the construction Phase, the Designer shall be paid the Fee for Basic Services 

stipulated in Attachment A. 
 

6.4.2 Payments to the Designer during the construction Phase shall be made in equal 
monthly installments for the duration of the construction Phase. The amount of each 
payment shall be determined by dividing 95% of the fee for Construction Phase/Final 
Completion as stipulated in Attachment A by the number of months between the 
Notice to Proceed and the scheduled issuance of the Certificate of Substantial 
Completion as indicated in the Project Schedule as approved by the Owner. The 
Designer shall be entitled to Extra Services in accordance with Article 8.3 should the 
Project be delayed beyond the 60-day period described in Article 8.3 for reasons 
beyond the control of the Designer. 

 
6.5 Final Installment: The Designer shall be paid the unpaid balance of the fee for Construction 

Phase/Final Completion as stipulated in Attachment A (as that fee may be amended), upon 
compliance with the following requirements: 

 
6.5.1 Approval of the Certificate of Final Completion of construction (such Certificate to 

be in the form acceptable to the Owner). In cases where a Certificate of Partial 
Release of Retainage is approved, the Designer shall be paid up to an amount 
commensurate with the percent of retainage released until a Certificate of Final 
Completion is approved; and 

 
6.5.2 Delivery by the Designer to the Owner of the Record Drawings required by this 

Contract; and 
 

6.5.3 Verification of payment to MBE/WBE Sub-contractors or Sub-contractors 
identified on Attachment C and as required by Article 17.4; and 

 
6.5.4 A written evaluation of the General Contractor or CM at Risk by the Designer from 

which the Owner shall be able to complete its submission of the Contractor 
Evaluations as required by M.G.L. c.149 § 44D(7). 

 
6.5.5 In the event that the Designer is unable to comply with items 6.5.1 and 6.5.2 above 

due to reasons beyond the Designer’s control, as determined by the Owner, Final 
Installment shall not be unreasonably withheld or delayed beyond 60 days after the 
date of Substantial Completion, provided that the Designer has complied with all 
other requirements. 
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6.6 Substantial Change 
 

6.6.1 If there is a substantial change in the services described in the RFS to be provided by 
the Designer under this Contract, the Designer and the Owner will mutually agree to a 
written amendment describing the services and an amended Fee for Basic Services to 
reflect the change and reasonable cost of such change. Such changes shall be 
designated on Attachment F and shall be executed by the Designer and the Owner. 

 

6.6.2 Should the Designer and the Owner be unable to negotiate a mutually acceptable 
amendment to the Fee for Basic Services when there has been a substantial change in 
the specified services, the Owner shall unilaterally and promptly determine, in good 
faith and supported by a written explanation in sufficient detail, a reasonable 
maximum dollar amount for the services as amended and process payments to the 
Designer subject to said maximum amount, until an amendment to the Fee for Basic 
Services for such change is set by later agreement between the parties, provided, that 
the Designer’s acceptance of such payments shall not be considered a waiver by the 
Designer of its right to pursue a claim for additional compensation related to the 
change in services, and provided that such disagreement shall be immediately 
submitted to mediation in accordance with paragraph 18.5(b). In no event shall the 
Designer stop work under this Contract due to a disagreement with the Owner 
regarding an amendment in the Designer’s Fee for Basic Services, provided that the 
Owner complies with its payment obligations under this Article 6.6. 

 
6.6.3 Notwithstanding the foregoing, the amendment to this Agreement described in 

paragraph 7.4.8 shall be negotiated and executed by both parties prior to the start of 
the subsequent Phase. 

 
ARTICLE  7: BASIC SERVICES 

 
7.1 The Designer shall discuss with the Owner the requirements for each 

Phase before beginning work on that Phase. 
 
7.2 The Owner will promptly review and approve the Designer's submittals. 

Upon completion of its review, the Owner shall promptly and in writing: 

(a) approve the submittal as made; or 

(b) approve that part of the submittal that is acceptable and reject the remainder; or 
 

(c) reject the submittal; or 
 

(d) require the Designer to submit additional information or details in support of its 
submittal. 

 
7.2.1 The description of Designer Services required during the various Phases as described 

in the RFQ and hereinafter may include specification of the number of submittals the 
Designer will be required to make and estimates of the approximate number of 
meetings that the Designer will be required to prepare for and attend during each 
Phase. 
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7.2.2 As a part of Basic Services, the Designer shall provide six copies of each submittal to 
the. Drawings submitted to the Owner shall be reproduced at half full size. A graphic 
scale shall be placed upon all such drawings prior to construction documents phase 
submittals. If the Designer is required to make submittals in excess of the number 
specified or if the Designer is required to prepare for and attend meetings in excess of 
the number specified for a Phase, the Designer shall be entitled to compensation for 
Extra Services, provided, however, that the Designer shall not be entitled to such 
compensation if and to the extent the Owner shall have reasonably determined that the 
additional submittals or the additional meetings were required due to either the 
Designer's lack of preparation, or other fault due to deficiencies or omissions in 
documents prepared by the Designer. 

 
7.2.3 All document submittals shall be in the form of neatly bound printed material and 

delivered to the location or locations as indicated by the Owner. One or more 
document submittal components may be submitted in an approved electronic format, 
subject to specific authorization by the Owner. 

 
7.2.4 Electronic Submittals: In addition to all other submittals called for by this 

Article 7 and elsewhere in the Contract, including but not limited to hard 
copies and reproducibles of all submittals, the Designer shall submit two 
(2) electronic copies on compact disks for all required submissions of 
Deliverables called for by this Contract (“Electronic Submittals”). All 
Electronic Submittals shall be deemed to be Materials that are subject to 
all provisions of Article 16. The Electronic Submittals shall be provided 
on CD electronic format as approved by the Owner and as follows: 

 

(a) All drawings shall be provided in standard AutoCAD software 
(release number and version to be established at time of contract 
execution) or in a compatible electronic CADD (.dxf) format or 
other industry-standard format as approved by the Owner and 
acceptable to the Owner. Electronic file naming convention 
shall be acceptable to the Owner and the Owner. 

 

(b) All other documents shall be provided in pdf format, Microsoft 
Word, Excel, Project, or PowerPoint, as applicable to the 
particular submittal. 

 

(c) All submittals shall be labeled identifying project name and 
number, file name, drawing title, software and release, and 
layering system. 

 

(d) The Owner reserves the right to require the Designer to provide all 
electronic media as may be required at any time during the 
duration of this Contract due to technology upgrades and/or 
changes to the electronic systems used by the Owner, provided that 
if such requirement demands that the Designer 
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purchase new software or train existing employees for the 
application of media or software such costs shall be a 
Reimbursable Expense but only to the extent that such purchase of 
new software or training of existing employees is unique or 
exclusive to the particular requirements of the Owner for this 
particular Project. 

 

(e) The Designer’s compliance with the terms of this Article shall be 
performed as part of the Basic Services under the Contract, and 
the Designer shall not receive any additional compensation for 
providing the Electronic Submittals, (including but not limited to 
conversions or copies of software), except as specified herein. The 
Designer shall not be responsible for any use of Electronic 
Submittals on hardware or software for which it was not intended. 
Creation of a Building Information Model is excluded from the 
definition of Electronic Submittals; if the Owner requests the 
Designer to create such a Model, the parties shall execute a 
separate agreement and Designer shall receive Extra Services for 
its creation. 

 

7.2.5 In reviewing and preparing all documents for evaluation as part of the Facilities 
Program Phase and/or any other design phase for which the Designer may be 
authorized, the Designer shall determine gross area and net areas in the following 
manner in order to maintain uniformity in computation and consistency of both gross 
and net square foot areas of buildings: 

 
Gross Area: The area included within the outside faces of the exterior walls for all 
stories. Custodial areas such as janitor closets, building maintenance and building 
employees’ locker rooms, circulation areas such as corridors, lobbies, stairs, and 
elevators, and mechanical areas such as those designated to house mechanical and 
electrical equipment, utility services, and non-private toilets shall be considered as 
part of the gross area, but not part of the net area. 

 
Net Areas: In general, those areas which have a specific assignment 
and functional program use as determined by the facility, including, but 
not limited to, areas such as collection areas, circulation space, meeting 
rooms, children’s room, administrative and study rooms. These shall 
be measured from the inside finish of permanent outside walls to the 
inside finish of corridor walls, and to the inside finish of intermediate 
partitions. 

 
7.3  Existing Facilities Study Phase: 

 

7.3.1 The Designer shall familiarize itself with the Owner’s requirements and standards for 
existing facilities studies identified in the RFQ that further specify the work to be 
performed by the Designer during this Phase and shall perform its Existing Facilities 
Study Phase services in accordance with such requirements and standards and the 
provisions of this Contract. The Designer shall meet with the Owner to arrive at a 
mutual understanding of the requirements of the Existing Facilities Study. The 
Designer shall submit a proposed work plan including anticipated tasks and 
submittals. 
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7.3.2 INTENTIONALLY OMMITTED   

 
 

7.3.3 The Designer shall cooperate with the Owner to define and develop a few reasonable, 
sound, cost effective, and practical options for the Owner’s evaluation that satisfy the 
Owner’s program requirements, including all requirements of 605 CMR (Attachment 
A), that were provided by the Owner to the Designer.  

 
7.3.4 Existing Facilities Study submittals shall be provided pursuant to Article 7.2.2; 605 

CMR (Attachment A) and shall be subject to the written Approval of the Owner. 
7.3.5 The Designer shall present and explain the existing Facilities Study to the Owner at 

local public meeting(s), if any such meeting(s) is scheduled, or in conference. 
 

7.3.6 The Designer shall meet with the Owner every other week during this Phase. 
 

7.4  Schematic Design Phase 
 

7.4.1 Upon receipt of an Approval to proceed to Schematic Design Phase, the Designer 
shall meet with the Owner to arrive at a mutual understanding of the requirements of 
the Final Design Program approved in writing by the Owner. 

 
7.4.2 The Designer shall submit a proposed design work plan pursuant to this Contract 

including anticipated tasks and submittals. The Designer shall also submit to the 
Owner a proposed schedule consistent with any Project Schedule included in the RFQ 
(Contract Attachment B) modified as required by any subsequent schedule changes or 
delays outside of Designer’s control. The schedule shall contain dates for submittals, 
deliverables, actions, milestones, design workshops, meetings and the critical path 
through all design service activities. It shall include time for the Owner's review and 
approval of submittals and for necessary submissions for permits in connection with 
the Project. The work plan shall also include a work plan schedule of values consistent 
with Contract Attachment A, which shall be the basis for which payments of the Fee 
for Basic Services within each Phase shall be made. The work plan schedule of values 
shall identify deliverables within each Phase and percentages of the phase fee payable 
upon completion of such deliverable. When approved by the Owner as provided in 
Article 7.4.8, the work plan schedule of values shall govern the timing of payments of 
the Fee for Basic Services upon completion of deliverables within each Phase and as 
each Phase progresses. 

 
7.4.3 The Designer shall: Prepare a preliminary evaluation of the Recommended Preferred 

Solution from the Existing Facilities Study, the Final Design Program, and Proposed 
Total Project Budget; collect and study all available drawings, reports, maintenance 
reports, and other existing data pertaining to the Project; conduct a thorough on-site 
review of conditions relating to the Project; assure that the “Recommended Preferred 
Solution” complies with all applicable codes and regulations, including any special 
design standards supplied by the Owner and its Commissioning Consultant; and meet 
with local building officials to identify and confirm applicable standards, codes and 
any project specific criteria. 
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7.4.4 The Designer shall develop the Recommended Preferred Solution to a full schematic 
design level. Schematic design level documentation shall be based on the Final 
Design Program, shall incorporate Owner comments and shall include each of the 
following, to the extent applicable to the Recommended Preferred Solution: 

 
(a) Traffic Analysis -N/A. 

 
(b) Environmental and Existing Building Assessment – Provide additional site 

and building assessments as may be required to quantify presence of 
unsuitable materials and scope of possible remediation efforts. 

 
(c) Geotechnical and Geoenvironmental Analysis – Provide additional 

geotechnical analysis as may be required to describe soil conditions, 
remediation requirements and appropriate foundation. 

 
(d) Program Analysis - a space measurement analysis for the design which shall 

verify that the sum of all program floor areas plus all other floor areas equal 
the gross floor area of the Final Design Program. 

 
(e) Code Analysis – Determine the impact of all applicable federal, state, regional 

and local codes, regulations and ordinances, including a listing of permitting 
and other regulatory filing requirements. 

 
(f) Utility Analysis – Determine the availability and capacity of all required 

building utilities. Provide soils analysis and preliminary design for on-site 
septic/sewage treatment facilities, if required. 

 
(g) Massing Study – an analysis of the building’s integration into its surroundings 

and neighborhood with drawings, models, or photographs. 
 

(h) LEED- Scorecard – Pursuant to the Owner’s sustainability goals complete a 
LEED Scorecard and describe sustainable design features and each high 
performance green prerequisite and credit included in the proposed design and 
a plan for implementation or inclusion of any appropriate public utility energy 
conservation design programs. 

 
(i)  Accessibility - an analysis of the design's compliance with the Americans with 

Disabilities Act (ADA) and the Massachusetts Architectural Access Board 
requirements (MAAB). 

 
(j)  Building Systems Descriptions – Describe in narrative and on schematic plans 

basic information relative to: 
 

1.  Building Structure - a written narrative of the design approach to the 
structural systems including discussion of the feasible options for 
foundations and superstructure as well as treatment of special situations 
such as unusual soils conditions or long spans. 

 
2.  Plumbing and HVAC - written narratives of the basic systems and 

proposed fuel source(s) and a preliminary life cycle cost analysis pursuant 
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to the criteria of M.G.L. c. 149 § 44(m). Provide schematic plans 
indicating basic distribution concepts and the location of major equipment 
items such as boilers, water heaters, cooling towers, chillers, air handling 
units, heat recovery units, exhaust stacks, and special systems (e.g. fume 
exhausts). 

 
3.  Fire Protection - written narratives of the basic systems and design criteria. 

Provide schematic plans indicating basic distribution concepts and the 
location of major equipment items such as fire pumps, standpipes, and fire 
department connections. 

 
4.  Electrical (including power, lighting, communications, fire alarm, 

video/CATV, security/surveillance) - written narratives of the proposed 
electrical and communications systems resources, needs, and proposed 
scope. Provide schematic plans indicating basic distribution concepts and 
the location of major equipment items such as switchgear, standby 
generator, and control centers/panels. 

 
5.  Information Technology - written narratives of the proposed information 

technology system resources, needs, and proposed scope. Provide 
schematic plans indicating basic distribution concepts, and location of 
major equipment items such as switches and hubs. 

 
 

(k) Outline specifications in accordance with applicable CSI Divisions that 
clearly define the scope of construction, identify the sub-trades pursuant to 
M.G.L. c. 149 § 44F, establish the quality of materials, finishes, products, 
equipment and workmanship, and the special or unique conditions of 
construction. 

 
(l)  Project Schedule - Provide a reasonable level of design-related input and 

prepare a draft schedule for the proposed project for the Owner in the form of a 
graphic representation (Gantt Chart) of the duration of all tasks, activities and 
phases of the design and construction processes against the progression of time 
up to a proposed occupancy date. Dependencies between activities and tasks 
will be delineated. Individual tasks and activities will be rolled up to the major 
project milestones. Provide input to the Owner regarding priority actions and 
activities that may have a major impact on the schedule. The Designer, is 
responsible for preparing and maintaining the draft and updated project 
schedule document, except as it pertains to the project design schedule 
developed under Article 
7.4.2. 

 
(m) Construction cost estimate – in a format acceptable to the Owner with 

aggregated unit rates and quantities supporting each item. If independent cost 
estimates are prepared for the Owner or subsequent phases, then the Designer 
shall work with the Owner to resolve such any differences in a cost 
reconciliation process and shall involve any relevant parties in such process. 
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(n) Siting analysis, including content, access, topographic and utilities 
recognition. 

 
(o) Site Development Plan – Site plan shall be at a minimum scale of 1 inch 

equals 40 feet and include property lines with bearings and distances, building 
setbacks, site acreage, wetlands information, proposed and existing topography, 
proposed and existing buildings and site features, floor and roof elevations for 
all buildings, proposed and existing utilities and utility connections, and 
emergency equipment access. 

 
(p) Schematic Building Floor Plans of all floors and roof at a minimum scale of 

1/16” =1’-0” showing all elements of the building including overall 
dimensions, gross square footage of each floor and net square footage of each 
space, response to functional requirements of program, major and minor 
access, circulation, and room data sheets. 

 
(q) Schematic Exterior Building Elevations for all sides and orientations 

indicating all exterior finishes and fenestration. 
 

7.4.5 Schematic design phase drawings, specifications, construction cost estimates and 
other submittals shall be subject to the written Approval of the Owner, which 
Approval shall not be unreasonably delayed, withheld, conditioned, or denied. Unless 
a lesser number is requested by the Owner, the Designer shall submit to the Owner 
for approval six (6) copies of schematic design drawings, specifications, cost 
estimates, and other submittals. 

 
7.4.6 The Designer shall present and explain the Schematic Design to the Owner, and other 

such interested parties at a local public meeting, if any such meeting is scheduled, or in 
conference. 

 
7.4.7 The Designer shall meet with the Owner every other week during the Schematic 

Design Phase. 
 

7.4.8 Prior to the issuance of an Approval to proceed to the Design Development Phase, the 
Designer and the Owner shall meet to finalize the design work plan, project schedule, 
and schedule of values described in Article 7.4.2, and they shall if necessary execute an 
amendment to the Contract to include all required modifications to govern the 
subsequent phases of the Designer’s services. 

 
7.4.9 Construction Delivery Method Evaluation and Selection 

 
(a) The Designer shall assist the Owner in determining the appropriate construction 

delivery methodology for the Proposed Project. In providing such assistance, the 
Designer, shall advise the Owner on the relative advantages and disadvantages 
associated with each of the construction delivery methods provided in M.G.L. 
Chapters 149 and 149A. 
The decision to pursue a particular construction delivery method shall be within 
the sole discretion of the Owner, subject to the approval of the Inspector 
General as provided in M.G.L. c. 149A, §4. The services provided by the 
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Designer in assisting and advising the Owner in its determination of the 
appropriate construction delivery methodology shall be included in Basic 
Services. 

 
(b)  If the Owner elects to construct the Project using the CM at Risk construction 

delivery method pursuant to M.G.L. c. 149A, and has obtained the approval of 
the Office of the Inspector General to do so, with the Approval of the Owner, 
this Contract shall be amended using the Owner’s Standard Amendment for CM-
R which includes Articles 7.5 through 7.10.   If the Owner elects to construct the 
Project using the Design-Bid-Build (“DBB”) construction delivery method 
pursuant to M.G.L. c. 149, with the Approval of the Owner, this Contract shall 
be amended using the Owner’s Standard Amendment for DBB, which includes 
Articles 7.5 through 7.9. 

 
7.5 INTENTIONALLY OMITTED 

 

7.6 INTENTIONALLY OMITTED 
 

7.7 INTENTIONALLY OMITTED 
 

7.8 INTENTIONALLY OMITTED 
 

7.9 INTENTIONALLY OMITTED 
 

7.10 INTENTIONALLY OMITTED 
 
 
ARTICLE  8:  EXTRA SERVICES 

 
8.1 General 

 

8.1.1 Extra Services are those services requested by the Owner to be performed by the 
Designer but which are additional (or “extra”) to the services performed as Basic 
Services. Such services are not included in the Fee for Basic Services and shall be 
invoiced and paid for separately. Extra services shall not be deemed authorized until 
a written Approval is received from the Owner, which Approvals shall not be 
unreasonably delayed, withheld, denied, or conditioned. 

 

8.1.2 The proposed cost, scope and schedule of all Extra Services shall be presented and 
approved by the Owner in writing prior to the performance of any Extra Services. 

 
8.1.3 Cost proposals for Extra Services shall be computed in accordance with Attachment 

A. 
 
8.2  Unless specifically stated elsewhere and only with the prior written Approval of the Owner, 

the Designer shall perform any of the following services as Extra Services: 
 

8.2.1 preparing measured drawings and detailed construction investigations documentation 
for existing buildings when such documentation does not exist; 

 
8.2.2 substantially revising previously approved reports, drawings, specifications or other 

documents to address changes authorized or requested by the Owner, including 
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substantial changes in its size, quality, complexity, design, Budget, and/or bidding 
method or bid packages, and changes in Applicable Laws; 

 
(a) Notwithstanding the provisions of 8.2.2, revisions prepared by the Designer to 

keep construction costs within the Project Budget that are required pursuant to 
Article 4.10 of this Contract to be without additional compensation, or to 
correct incorrect items for which the Designer has responsibility, shall not be 
Extra Services; 

 
8.2.3   preparing documents for bidding alternates requested by the Owner, except for a 

reasonable number and extent of alternates to keep construction costs within the 
Project Budget which shall be Basic Services; 

 
8.2.4   revising Construction Contract Documents which have been initially submitted and 

approved in their final and complete form, if general bids (Chapter 149) or 
subcontractor bids (Chapter 149 or 149A) for work required thereunder are not 
advertised based on such Construction Contract Documents within four months after 
initial submission; 

 
8.2.5 services in connection with rebidding if the need to rebid is not attributable to the 

Designer; 
 

8.2.6 attending meetings with the Owner, Department of Labor and Workforce 
Development, the Office of Attorney General, the Office of the Inspector General, 
or the CM at Risk (if the project is constructed pursuant to M.G.L. c. 149A) in 
matters of dispute if attendance is required by the Owner, provided such dispute did 
not arise due to the fault of the Designer; 

 
8.2.7 furnishing other services in excess of Basic Services made necessary by the default or 

failure of performance of the General Contractor or CM at Risk or Sub-contractors; 
 

8.2.8 providing consultation with respect to replacement of work damaged by fire or other 
casualty during construction; 

 
8.2.9 preparing change orders and supporting data in accordance with Article 10, or 

modifying the Construction Documents in response to an unreasonable amount of 
substitutions proposed by the Contractor or CM at Risk, or responding to 
unreasonable and excessive requests for information (RFIs) by the Contractor or CM 
at Risk, where such information is available from a careful study and review of the 
Construction Documents; 

 
8.2.10 assisting the Owner in litigation or claims arising out of the Owner-Contractor 

Agreement or Owner-CM at Risk Agreement, provided such litigation or claims did 
not arise due to the fault of the Designer; 

 
8.2.11 performing services during a construction period extended beyond the additional 60 

calendar day period, specified in Article 8.3; 
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8.2.12 performing professional services which are not otherwise required under this Contract 
as Basic Services; 

 
8.2.13 providing services in connection with partial completion or partial systems 

completion inspections at the time of Substantial Completion of the Work or of a 
project construction phase and/or separate bidding package due to delay by the 
Contractor or CM at Risk in completing the Work on schedule; 

 
8.2.14 providing services in connection with Contractor, CM at Risk or Bidder disputes or 

questions arising out of the bidding process, unless such protest is a result of an act or 
omission of the Designer. Such services include research and preparation for and 
appearance at bid protest hearing and similar proceedings. 

 
8.3  Construction Phase Services Provided after the Original Construction Completion Date 

 
8.3.1 If construction of the Work, or of a project construction phase and/or separate bidding 

package has not reached substantial completion within the original construction 
period (as set forth in the Owner-Contractor or Owner-CM at Risk Agreement and as 
agreed to by the Designer), there shall be added to said construction period a period of 
sixty (60) calendar days, during which period the Designer shall continue to 
provide construction phase services for which no extra compensation shall be paid for 
the services described in Article 7.9 and 7.10.1 through 7.10.4 in a CM at Risk 
Project or for the services described in Articles 7.8 and 7.9.1 through 7.9.4 in a DBB 
Project. 

 
8.3.2 If construction has not reached Substantial Completion after the 60 additional 

calendar days, the Designer shall thereafter be entitled to Extra Services 
compensation for providing the services described in Articles 7.10.3 (which are fully 
defined under Article 7.9.2) and 7.10.4 in a CM at Risk Project or for the services 
described in Articles 7.9.3 (which are fully defined under Article 7.8.2) and 7.9.4 in a 
DBB Project. The Designer may also be entitled to Extra Services compensation for 
tasks performed beyond the added sixty (60) calendar days period for tasks related to 
Article 7.9.1 (d) through (i) in a CM at Risk Project or 7.8.1(d) through (i) in a DBB 
Project. In any event, the Designer is required to identify and present the anticipated 
Extra Services contemplated under Article 8.3.2 in accordance with Article 8.1. In no 
event shall the Designer be entitled to any additional compensation on account of an 
extended construction period if and to the extent that a binding agreement or decision 
that results from a dispute resolution proceeding determines that the Designer’s acts 
or inactions caused the construction period to be extended. 

 
8.4  In the event of an emergency the Designer may proceed to perform Extra Services as 

required to meet the emergency after obtaining the verbal approval of the Owner. The 
Designer shall provide a written report to the Owner, as soon after the emergency arises as 
possible, and such report shall describe the emergency and the Extra Services that were 
performed. 

 
8.5  Invoices for Extra Services shall be accompanied by a breakdown listing the name, payroll 

title, date, number of hours by day, hourly rate and extended amount, per specified task of 
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Extra Services performed. Hourly rates shall be in accordance with the Hourly Rate Schedule 
in Attachment A. 

 
 
ARTICLE  9: REIMBURSABLE EXPENSES 

 
9.1  For coordination and responsibility for the services, materials and costs described in 9.1.1 

through 9.1.6, the Designer shall be reimbursed its actual costs and those of its Sub-
contractors, supported by invoices or receipts, plus 10%. The following are reimbursable 
expenses, when authorized by the Owner: 

 
9.1.1 The actual cost to the Designer for Sub-contractors and for additional tests under 4.11 

provided, however, that reimbursement for such costs shall not be made unless the 
rates of compensation, the total estimated cost of the services and the scope of work 
for said services shall have been previously approved in writing by the Owner. 

 
9.1.2 The cost of printing more than nine (9) sets of design submittals for a CM at Risk 

project, or more than eight (8) sets of design submittals for a project pursuant to 
G.L.c. 149, or more than two electronic versions thereof per design submission 
deliverable phase or sub-phase. 

 
9.1.3 The cost of printing the bid documents and the related copying, postage, and handling 

services during a prequalification or bid period. 
 

9.1.4 The cost of reproducing the Mylar reproducibles of the construction drawings for use 
by the General Contractor or CM at Risk in preparing the record drawings. 

 
9.1.5 Out of pocket expenses paid by the Designer such as filing fees, testing, and permit 

fees if such fees would be normally paid by the Owner. 
 

9.1.6 Renderings, models, mock-ups, photographs and any other presentation materials. 
 

9.1.7 Other expenses deemed necessary or appropriate by the Owner in writing. 
 

9.2  Non-Reimbursable Expenses: The Owner shall not reimburse the Designer or its Sub-
contractors for travel expenses, sustenance, telephone, copying, facsimiles, electronic 
mails, postage and delivery expenses or cost estimating, unless specifically required 
elsewhere in this Contract. 

 
9.3  The Designer shall not be entitled to compensation under this Article for the services of 

Sub-contractors hired to perform Basic Services under this Contract. 
 
 
ARTICLE  10: COMPENSATION AND RESPONSIBILITY FOR CHANGE ORDERS 

 
10.1 The Designer shall be entitled to Extra Services compensation for preparing Change Orders 

initiated by the Owner except as provided in Article 10.3. 
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10.2 The Designer shall not be entitled to Extra Services compensation for preparing Change 
Orders to adjust the scope of construction work which arises from existing conditions for 
which unit prices have been specified in the Construction Contract Documents. 

 
10.3 The Designer shall not be entitled to Extra Services compensation for preparing Change 

Orders necessary to address errors or omissions by the Designer. 
 
10.4 Change Orders for which the Designer is not entitled to compensation are to be referred to 

as “no fee change orders.” 
 
10.5 The fact that the Designer is not entitled to compensation for preparing a Change Order 

shall not limit any legal remedies which the Owner may have for recovering its additional 
costs necessitated by the Change Order. 

 
ARTICLE  11:  RELEASE AND DISCHARGE 

 
11.1 The acceptance by the Designer of the last payment under the provisions of Article 6.5 or 

Article 12 in the event of termination of the Contract, shall in each instance, operate as and 
be a release to the Owner and its employees and officers, from all claims of the Designer 
and its Sub-contractors for payment for services performed and/or furnished, except for 
those written claims submitted by the Designer to the Owner with, or prior to, the last 
invoice. 

 
ARTICLE  12:  ASSIGNMENT, SUSPENSION, TERMINATION, NO AWARD 

 
12.1 Assignment: 

 

12.1.1 The Designer shall not assign or transfer any part of its services or obligations under 
this Contract (other than as specified in this Article 12), without the prior written 
approval of the Owner. Likewise, any successor to the Designer must first be approved 
by the Owner before performing any services under this Contract. Such written 
consent shall not in any way relieve the Designer or its assignee from its 
responsibilities under this Contract. The Owner shall not assign this Contract without 
the written consent of the Designer. 

 

12.2 Suspension: 
 

12.2.1 The Owner may, at any time, effective upon fifteen (15) business days written notice to 
the Designer, suspend this Contract.   If the Owner provides such written notice, the 
Designer shall be compensated for Services satisfactorily performed in accordance with 
the Contract terms prior to the effective date of such suspension; invoices for such 
Services shall be properly submitted, but may be submitted after the date of such notice 
up to the effective date of suspension. 

 
12.2.2 If a written notice of suspension issued pursuant to sub-paragraph 12.2.1 lasts for 

more than 90 consecutive calendar days, the Designer may, upon resumption of the 
Contract, be entitled to additional compensation for actual costs incurred due to such 
suspension provided that the suspension was not attributable to the Designer’s fault. 

 

12.3 Termination: 
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12.3.1 (a) By written notice to the Designer, the Owner may terminate this Contract effective 
on five (5) calendar days notice without cause. All compensation and reimbursement 
due to the Designer in accordance with the Contract terms, for services satisfactorily 
performed up to the date of termination, including proportionate payment for portions 
of the services started but incomplete at the time of termination, shall be paid to the 
Designer, provided no payment shall be made for services not yet performed or for 
anticipated profit on unperformed services. (b) Owner may terminate this Contract 
effective on five (5) calendar days notice for cause, and no further payment shall be 
due to the Designer to the extent the Owner can reasonably identify damages in 
specific amounts for which the Designer is liable under this Contract; Owner shall 
pay other amounts otherwise due and owing to the Designer. 

 

12.4 Suspension or Termination by Designer: By written notice to the Owner, the Designer may 
suspend or terminate (at Designer's sole option) this Contract: 

 

12.4.1 if the Owner, within thirty (30) days following written notice from the Designer of 
any material default by the Owner under the Contract (including failure to pay in 
accordance with the Contract), shall have failed to cure such default; or 

 

12.4.2 if, after the Designer has performed all services required during any Phase prior to 
construction and at least three (3) months have elapsed without receipt by the 
Designer of Approval to proceed with the next Phase of the Project, provided the 
delay was not the fault of the Designer. This provision shall not apply to a Designer 
who has received a notice of suspension pursuant to 12.2. 

 

12.4.3 Upon a proper termination by the Designer, the Designer shall be compensated as 
provided in 12.3.1 above regarding termination without cause. 

 
12.5 No Award of Owner-Contractor Agreement: If the Project is constructed pursuant to 

M.G.L. c. 149, §§ 44A-44M, the Owner-Contractor Agreement is not awarded by the 
Owner within one hundred twenty (120) days after the receipt of general bids for the 
Project and the bids have not been rejected and the Project has not been suspended, the 
Designer shall be paid through the Bidding Phase as if a contract for construction were 
awarded according to the payment schedule provided in Attachment A. This Article 12.5 
does not apply, however, if the Designer has been directed to perform design revisions 
pursuant to 4.10.2, for the purposes of bringing the design of the Project within the Project 
Construction Budget. 

 
ARTICLE  13:  NOTICES 

 
13.1 Any notices required or permitted to be given hereunder shall be given in writing and shall 

be delivered (a) in person (b) by certified mail, postage prepaid, return receipt requested (c) 
by facsimile or (d) by a commercial overnight courier that guarantees next day delivery and 
provides a receipt, and such notices shall be addressed as follows: 

 
If to_[  ]_; 

 
If to_[  ]   ; 

 
If to_[  ]  ; 
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or to such other address as the Owner, and Designer may from time to time specify in 
writing. Any notice shall be effective only upon delivery, which for any notice given 
by facsimile shall mean notice that has been received by the party to whom it is sent 
as evidenced by confirmation slip that bears the time and date of request. 

 
ARTICLE  14:  INDEMNIFICATION 

 
14.1 For claims arising out or relating to negligent errors and omissions in the performance 

of professional services rendered by the Designer, to the fullest extent permitted by 
law, the Designer shall indemnify and hold harmless the Owner and its officers and 
employees from and against all claims, damages, liabilities, injuries, costs, fees, 
expenses, or losses, including, without limitation, reasonable attorney’s fees and costs 
of investigation and litigation, whatsoever which may be incurred by the Owner to the 
extent caused by the negligence of, or the breach of this Contract by, the Designer or a 
person employed by the Designer, or Sub-consultant for whom the Designer is 
responsible under this Contract. 

 
14.2 For all other claims, to the fullest extent permitted by law, Designer shall defend, 

indemnify and hold harmless the Owner  and its officers and employees from and 
against all claims, damages, liabilities, injuries, costs, fees, expenses, or losses, 
including, without limitation, reasonable attorney’s fees and costs of investigation and 
litigation, whatsoever which may be incurred by the Owner to the extent they result 
from the performance of its services provided that such claims, damages, liabilities, 
injuries, costs, fees, expenses, or losses are attributable to bodily injury or death or 
injury to or destruction of tangible property and are caused by an act or omission of the 
Designer or a person or Sub-consultant for 
whom the Designer is responsible under this Contract. 

 
ARTICLE  15:  INSURANCE 

 
15.1 The Designer shall obtain and maintain at its sole expense all insurance required by law 

and as may be required by the Owner under the terms of this Contract. The insurance 
required hereunder shall be provided at the sole expense of the Designer or 
its Sub-consultant, as the case may be, and shall be in full force and effect for the full term 
of the Contract between the Owner and the Designer or for such longer period as required 
under this Contract. 

 
15.2 All policies shall be issued by companies lawfully authorized to write that type of insurance 

under the laws of the Commonwealth of Massachusetts with a financial strength rating of 
“A” or better as assigned by A.M. Best Company, or an equivalent rating assigned by a 
similar rating agency acceptable to the Owner. 

 
15.3 The Designer, and any of its Sub-contractors, shall submit to the Owner originals of the 

required certificates of insurance simultaneously with the execution of this Contract. 
Certificates of insurance evidencing the coverage required hereunder, together with 
evidence that all premiums for such insurance have been fully paid, shall be filed with the 
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Owner. Certificates shall show each type of insurance, insurance company, policy number, 
amount of insurance, deductibles/self-insured retentions, and policy effective and expiration 
dates. The Designer shall submit updated certificates to the Owner prior to the expiration of 
any of the policies referenced in the certificates so that the Owner shall at all times possess 
certificates indicating current coverage. Failure by the Designer to obtain and maintain the 
insurance required by this Article, to obtain all policy renewals, or to provide the respective 
insurance certificates as required shall constitute a material breach of the Contract and shall 
be just cause for termination of the services of the Designer under this Contract. 

 
15.4 Termination, cancellation, or modification or reduction of coverage or limits by 

endorsement of any insurance required by this Contract, whether by the insurer or the 
insured, shall not be valid unless written notice thereof is given to the Owner at least thirty 
days prior to the effective date thereof, which shall be expressed in said notice. 

 
15.5 The Designer or its Sub-consultant, as the case may be, is responsible for the payment of 

any and all deductibles under all of the insurance required below.  T h e  Owner shall not be 
responsible for the payment of deductibles, self-insured retentions or any portion thereof. 

 
15.6 Workers’ Compensation, Commercial General Liability, Automobile Liability, and 

Valuable Papers 
 

15.6.1 The Designer shall purchase and maintain at its own expense during the life of this 
Contract, or such other time period as provided herein, the following types and 
amounts of insurance, at a minimum: 

 
(a) Workers’ Compensation Insurance in accordance with General Laws Chapter 

152. The policy shall be endorsed to waive the insurer’s rights of subrogation 
against the Owner. 

 
(b) Commercial General Liability Insurance (including Premises/Operations; 

Products/Completed Operations; Contractual; Independent Contractors; Broad 
Form Property Damage; and Personal Injury) with a minimum limit of 
$1,000,000 per occurrence, $2,000,000 aggregate. The Designer shall maintain 
such insurance in full force and effect for a minimum period of one year after 
final payment and shall continue to provide evidence of such coverage to the 
Owner. The Owner shall be included as an additional insured in this policy. 
The policy shall be endorsed to waive the insurer’s rights of subrogation 
against the Owner. 

 
(c) Automobile Liability Insurance (including owned, non-owned and hired 

vehicles) at limits of not less than $1,000,000 combined single limit per 
accident. 
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(d) Valuable Papers insurance in an amount sufficient to assure the restoration of 
any plans, drawings, computations, field notes, or other similar data relating to 
the work covered by the Agreement between the Owner and the Designer in the 
event of loss or destruction while in the custody of the Designer until the final 
fee payment is made or all data is turned over to the Owner, and this coverage 
shall include coverage for relevant electronic media, including, but not limited 
to, documents stored in computer-aided design drafting (CADD) systems. 

 
15.7 Professional Liability 

 
15.7.1 The Designer shall maintain professional liability insurance covering negligent errors 

and omissions and negligent acts of the Designer and of any person or entity for whose 
performance the Designer is legally liable at all times while services are being 
performed under this Contract and for a period of six years thereafter (as calculated in 
accordance with the terms below in this 15.7.2). The minimum amount of such 
insurance shall be $2,000,000 per claim/$2,000,000 annual aggregate. 

 
15.7.2 If the policy is in a “claims made” format, it shall include a retroactive date that is no 

later than the effective date of this Contract, and an extended reporting period of at 
least six years after the earlier of: (1) the date of official acceptance of the completed 
Project by the Owner; (2) the date of the opening of the Project to public use; (3) the 
date of the acceptance by the general contractor or the CM at Risk of a final pay 
estimate prepared by the Owner pursuant to M.G.L. chapter 30; or (4) the date of 
substantial completion of the Owner-Contractor Agreement or Owner-CM at Risk 
Agreement and the taking of possession of the Project for occupancy by the Owner, 
which requirement can be met by providing renewal certificates of professional 
liability insurance to the Owner as evidence that this coverage is being maintained. 

 
15.8 Sub-contractors 

 
15.8.1 The Designer shall require by contractual obligation, and shall exercise due diligence 

to enforce, that any professional engineering or landscape architecture Sub-consultant 
hired in connection with the services to be provided under this Contract shall, unless 
otherwise agreed in writing by the Owner, obtain and maintain all insurance required 
by law and as may be required by the Owner under the terms of this Contract, except 
that the limit of Sub-consultant’s professional liability insurance shall be not less than 
$2,000,000 per claim/$2,000,000 annual aggregate. 

 
15.8.2 All professional liability policies obtained by Sub-contractors shall be issued by 

companies lawfully authorized to write that type of insurance under the laws of the 
Commonwealth of Massachusetts with a financial strength rating of “A” or better as 
assigned by A.M. Best Company, or an equivalent rating assigned by a similar rating 
agency acceptable to the Owner. 
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15.8.3 If the Sub-consultant’s insurance policy is in a “claims made” format, it shall include a 
retroactive date that is no later than the effective date of its contract with the 
Designer, and an extended reporting period of at least six years after the earlier of: 
(1) the date of official acceptance of the completed Project by the Owner; (2) the date 
of the opening of the Project to public use; (3) the date of the acceptance by the 
General Contractor or CM at Risk of a final pay estimate prepared by the Owner 
pursuant to M.G.L. chapter 30; or (4) the date of substantial completion of the 
Owner-General Contractor Agreement or the Owner-CM at Risk Agreement and the 
taking of possession of the Project for occupancy by the Owner, which requirement 
can be met by providing renewal certificates of professional liability insurance to the 
Owner as evidence that this coverage is being maintained. 

 
15.8.4 Other nonprofessional Sub-contractors shall be required to maintain insurance in the 

types and amounts that they routinely carry in the course of their practice. 
 
15.9 Liability of the Designer 

 
Insufficient insurance shall not release the Designer from any liability for breach of its 
obligations under this Contract. Without limitation, the Designer shall bear the risk of 
any loss if its valuable papers insurance coverage is insufficient to cover the loss of any 
work covered by this Contract. 

 
15.10  Asbestos and Hazardous Materials 

 
15.10.1 Unless otherwise provided in the RFS, the Designer shall have no responsibility for 

the discovery, presence, handling, removal or disposal of or for the exposure of 
persons to oil or hazardous materials in any form at the Project, including but not 
limited to asbestos-containing materials or other hazardous materials, as defined in 
MGL c.21E §2. 

 
15.10.2 In the event that the Designer employs the services of a sub-consultant to provide 

services related to either the testing for asbestos-containing materials or oil or 
hazardous materials or related to the specification of methods and procedures for the 
removal or remediation of such asbestos-containing materials or oil or hazardous 
materials, the Designer shall employ such Sub-contractors who have liability 
insurance coverage covering such services, to the extent that such insurance 
coverage is generally available to Sub-contractors. Upon the Owner’s written 
request, the Designer shall assign to the Owner the Designer’s contractual right to 
pursue a claim against such Sub-contractors. Such services shall be paid for as 
provided in Article 9 - Reimbursable Expenses unless such services are specifically 
included as Basic Services in the RFS. 

 
 
ARTICLE  16:  OWNERSHIP OF DOCUMENTS 

 
16.1 Unless provided otherwise by law, ownership and possession of all information, data, 

reports, studies, designs, drawings, specifications, materials, computer programs, 
documents, models, inventions, equipment, and any other documentation, product of 
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tangible materials to the extent authored or prepared, in whole or in part, by the Designer 
pursuant to this Contract (collectively, the “Materials”), other than the Designer’s 
administrative communications, records, and files relating to this Contract, shall be the sole 
property of, and shall vest in, the Owner as “works made for hire” or otherwise, provided 
that the Owner complies with its payment obligations under this Contract. The Owner will 
own the exclusive rights, worldwide and royalty-free, to and in all Materials prepared and 
produced by the Designer pursuant to this Contract, including, but not limited to, United 
States and International patents, copyrights, trade secrets, know-how and any other 
intellectual property rights, and the Owner  shall have the exclusive, unlimited and 
unrestricted right, worldwide and royalty- free, to publish, reproduce, distribute, transmit 
and publicly display all Materials prepared by the Designer. The Owner shall provide 
appropriate credit to the Designer, in terms agreed upon by the Design, in any publicity 
about or plaque at the Project. The Designer shall have a license to publish and publicly 
display all Materials prepared by the Designer in its normal marketing and related 
professional and academic activities. The Designer shall have a license to use the typical or 
standard details and all other replicable elements of the Materials for this Project on other 
future projects. At the completion or termination of the Designer's services required 
pursuant to this Contract, copies of all original Materials shall be promptly turned over to 
the Owner. 

 
16.2 The Owner agrees to waive any and all claims against the Designer and, to the fullest extent 

permitted by law, to defend, indemnify and hold the Designer harmless from and against 
any and all claims, losses, liabilities and damages incurred by the Owner or asserted by any 
other entity or individual arising out of or resulting from any use of the Materials on other 
projects, modifications of the Materials made by the Owner or others and used on this 
Project, or any reuse or modification of the Materials or any of Designer’s designs, 
drawings and specifications. The Owner shall be a party to this Contract solely for the 
purposes of enforcing its rights and obligations under this Article 16. 

 

 
 
ARTICLE  17: STATUTORY REQUIREMENTS 

 
17.1 Agent for Service of Process: If the Designer's principal place of business is outside of 

the Commonwealth of Massachusetts, the Designer shall appoint an agent for the service 
of process as provided in M.G.L. c.227, §5. The power of attorney reflecting such 
appointment shall be filed with the Secretary of State as provided in M.G.L. c.227, §5. 
Copies of the power shall be provided to the Owner. There shall be no lapse in such 
agency for as long as the Designer may have potential liability. 

 
17.2 Truth-in-Negotiations Certificate (M.G.L. c.7, §38H) 

 
17.2.1 If the Designer's fee has been negotiated, the Designer must file a truth-in- 

negotiations certificate prior to execution of this Contract by the Owner. The 
certificate shall contain the following certifications: 
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(a) that wage rates and other costs used to support the Designer's compensation 
are accurate, complete, and current at the time of contracting; and 

 
(b) that the Contract price and any additions to the Contract may be adjusted 

within one year of completion of the Contract to exclude any significant 
amounts if the Owner determines that the fee was increased by such amounts 
due to inaccurate, incomplete or noncurrent wage rates or other costs. 

 
17.3 Certification Pursuant to M.G.L. c.7 §38H (e): In accordance with M.G.L. c.7 §38H(e), the 

person signing this contract certifies, as a duly authorized signatory of the Designer, that 
the Designer has not given, offered or agreed to give any person, corporation, or other 
entity any gift, contribution or offer of employment as an inducement for, or in connection 
with, the award of this Contract; no Consultant to or Sub-consultant for the Designer has 
given, offered or agreed to give any gift, contribution or offer of employment to the 
Designer, or to any other person, corporation, or entity as an inducement for, or in 
connection with, the award to the Designer or Sub-consultant of a contract by the Designer; 
and no person, corporation or other entity, other than a bona fide full-time employee of the 
Designer, has been retained or hired by the Designer to solicit for or in any way assist the 
Designer in obtaining this Contract upon an agreement or understanding that such person, 
corporation or other entity be paid a fee or other consideration contingent upon the award 
of this Contract. 

 
17.4 Minority-Owned and Woman-Owned Business Participation: Pursuant to M.G.L. c. 7, § 

40N, the Designer shall subcontract a minimum of eight percent (8%) of its work to 
SOMWBA Certified minority-owned enterprises (MBEs) and four percent (4%) to 
SOMWBA Certified women-owned enterprises (WBEs) certified by the State Office of 
Minority-and-Women-Owned Business Assistance, SOMWBA, 10 Park Plaza Suite 3740, 
Boston, MA 02116; such percentages shall be based on the listed services defined and 
required in the RFS.  If the Designer is a SOMWBA certified MBE or WBE the 
requirements in this Article 17.4 are not applicable. 

 
17.4.1  The Designer shall complete and submit at the time of contract execution a completed 

Participation Schedule which is attached to this contract as Attachment C in order to be 
in compliance with Article 17.4 above. 

 
17.5 Accounting Requirements: The Designer shall cause to be maintained complete, accurate 

and detailed records of all time devoted to the Project by the Designer and each Sub-
consultant employed by the Designer. The Owner and the Commonwealth’s Inspector 
General may at all reasonable times audit such records that directly pertain to this 
Contract. On a Contract where the Fee for Basic Services exceeds 
$100,000 the Designer shall comply with M.G.L. c.30 §39R which requires the Designer 
to: 

 
17.5.1  Maintain accurate and detailed accounts for a six-year period after the final payment; 

 
17.5.2  File with the Owner annual audited financial statements or statements from their 

accountants that their reviews are consistent with state laws. 



 Designer Services Base Contract for both DBB & CM-R Projects  Page 37 

  L#__________ 

 

17.5.3  File with the Owner a statement of management on internal accounting controls on its 
letterhead as prescribed in Attachment D and a statement from an independent certified 
public accountant (CPA) on its letterhead as prescribed in Attachment E to this 
Contract. 

 
17.6 Revenue Enforcement and Protection Program (REAP): Pursuant to M.G.L. c. 62C §49A, 

the undersigned certifies under the penalties of perjury that to the best of his/her knowledge 
and belief that the firm and/or individuals in the firm are in compliance with all laws of the 
Commonwealth of Massachusetts relating to taxes, reporting of employees and contractors, 
and withholding and remitting child support. 

 
17.7 Interest of Designer: The Designer hereby certifies that it is in compliance with the 

provisions of M.G.L. c. 268A whenever applicable. The Designer covenants that 1) 
neither he/she nor any member of the Designer firm presently has any financial interest and 
shall not acquire any such interest direct or indirect, which would conflict in any manner or 
degree with the services required to be performed under this Contract or which would 
violate M.G.L. Chapter 268A, as amended from time-to-time; 2) in the performance of this 
Contract, no person having any such interest shall be employed by the Designer; and 3) no 
partner or employee of the Designer firm is related by blood or marriage to any officer, 
official, or employee of the Owner. 

 
17.8 Equal Opportunity: The Designer shall not discriminate in employment against any 

person on the basis of race, color, religion, national origin, sex, sexual orientation, age, 
genetics, ancestry, disability, marital status, veteran status, membership in the armed 
forces, presence of children or political beliefs. Each shall comply with all provisions of 
Title VII of the Civil Rights Act of 1964 and MGL c.151B. 

 
17.9 Certification of Non-Collusion: The signatory certifies under penalties of perjury that the 

Designer’s proposal has been made in and submitted in good faith and without collusion or 
fraud with any other person. As used in this certification, the word “person” shall mean any 
natural person, business, partnership, corporation, union, committee, club, or other 
organization, entity, or group of individuals. 

 
ARTICLE  18:  MISCELLANEOUS 

 
18.1 Governing Law: This Contract shall be governed by the laws of the Commonwealth of 

Massachusetts. 
 
18.2    Venue: Any suit by either party arising under this Contract shall be brought only in the 

Superior Court in the county where the Project is located. The parties hereto waive any 
argument that this venue is improper or that the forum is inconvenient. 

 
18.3 Non-Waiver: Neither the Owner’s review, approval, or acceptance of, nor payment for 

any of the services furnished under this Contract shall be construed to operate as a waiver 
of any rights under the Contract or any cause of action arising out of the performance of 
the Contract. 

 

18.4 Entire Agreement: This Contract represents the entire and integrated agreement between 
the Owner and the Designer and, except as otherwise provided herein, supersedes all 
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prior negotiations, representations or agreements, either written or oral. This Contract 
may be amended only by written agreement signed by both the Owner and the Designer. 

 
18.5 Dispute Resolution: If a dispute arises between the parties related to this Contract, the 

parties agree to use the following procedures to resolve the dispute: 
 

(a) Negotiation. A meeting shall be held between representatives of the parties with 
decision-making authority regarding the dispute to attempt in good faith to negotiate a 
resolution of the dispute; such meeting shall be held within fourteen calendar days of a 
party’s written request for such a meeting;  

 
(b) Mediation. If the parties fail to negotiate a resolution of the dispute, they shall submit 

the dispute to mediation as a condition precedent to litigation and shall bear equally 
the costs of the mediation. The parties shall jointly appoint a mutually acceptable 
mediator; they shall seek assistance from an independent third party in such 
appointment if they have been unable to agree upon such appointment within 30 days 
of the meeting just noted in (a) above; (c) Litigation. If the parties fail to resolve the 
dispute through mediation, then either party may file suit in accordance with Article 
18.2; and (d) This Article of dispute resolution provisions shall survive termination of 
this Contract. 

 

 
 
18.6 Waiver of Subrogation: 
 

(a) To the extent damages are covered by property insurance, the Owner and the Designer 
waive all rights against each other and against the General Contractor or CM at Risk, 
Sub-contractors, consultants, agents, and employees of the other for damages caused by 
fire or other causes of loss, except such rights as they may have to the proceeds of such 
insurance as set forth in the Owner-Contractor Agreement or Owner CM at Risk 
Agreement. The Owner shall require of the General Contractor or CM at Risk, Sub-
contractors, consultants, Sub-contractors, and agents and employees, by appropriate 
agreements, written where legally required for validity, similar waivers each in favor of 
other parties enumerated herein. The policies shall provide such waivers of subrogation 
by endorsement or otherwise. A waiver of subrogation shall be effective as to a person 
or entity even though that person or entity would otherwise have a duty of 
indemnification, contractual or otherwise, did not pay the insurance premium directly or 
indirectly, and whether or not the person or entity had an insurable interest in the 
property damaged. 

 
(b) Nothing in this Contract shall create a contractual relationship with or create a cause of 

action in favor of a third party against the Owner or the Designer. 
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CONTRACT ATTACHMENT A  

PAYMENT SCHEDULE 

Payments for services shall be made in accordance with the provisions outlined in the Contract 
and with the following schedule: 

 
Basic Services:  

Existing Facilities Study Phase $   
Schematic Design / Site Plan Approval Phase $  
Design Development Phase $  
Construction Document Phase $  
Early bid Packages Phase $  
Bidding & Negotiations Phase $  
Construction Administration Phase $  
Project Close Out Phase $  

TOTAL $  
 
Reimbursable Services:  

 $   

 $  

 $  

 
Extra Services: 

Extra Services provided pursuant to Article 8 shall be compensated as determined by the Owner (a) 
by a lump sum fee agreed upon in advance in writing by the Owner and the Designer, or (b) on an 
hourly basis in accordance with the lesser of $150 per hour or the rate schedule set forth below for 
time expended, or (c) on an hourly basis in accordance with the lesser of $150 per hour or a 
multiple of 2.5 times the direct personnel expense (without benefits) of the Designers or Sub-
contractors personnel including principals. 

 

Hourly Rate Schedule:  

Personnel: Rate / Hr. 

 $   

 $   

 $   
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CONTRACT ATTACHMENT B 
 
 

REQUEST FOR QUALIFICATIONS FOR DESIGNER SERVICES (RFQ) 
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CONTRACT ATTACHMENT C 
 

PARTICIPATION SCHEDULE FOR DESIGNER CONTRACTS 
BY SOMWBA CERTIFIED MINORITY/WOMEN BUSINESS ENTERPRISES 

 
 
 
This form shall be submitted to the Owner by the Designer upon execution of the Contract for 
Designer Services attached hereto. 
 

Owner      
 

Project No:     
 

Name of Company Description of Work M/WBE Dollar Value 
Participation 

 

1.      $   
 

2.      $   
 

3.      $   
 

4.      $   
 

5.      $   
 

6.      $   
 
 

Dollar Value of MBE Commitment: $                                     Dollar Value of WBE Commitment: 
$                            Total Dollar Value Commitment:  $      

Original Fee for Basic Services Amount  $      
 

DESIGNER CERTIFICATION 
 

The undersigned certifies under the penalties of perjury that (1) it intends to subcontract with the 
above listed firms for the identified work and dollar amounts and (2) certifies that he/she has read 
the terms and conditions of the Designer Contract with regards to MBE/WBE participation and is 
authorized to bind the Designer to the commitment set forth above. 

 
Date      

Name of Architect/Engineer 

 
Authorized Signature 

 
 

Address 
 
 

City, State & Zip Code 
 

ATTACHMENT C v.02.25.11 REQUEST FOR QUALIFICATION FOR DESIGNER SERVICES (RFQ) 
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CONTRACT ATTACHMENT D 
 

M.G.L. c.30 §39R  - INTERNAL ACCOUNTING  CONTROLS 
APPLIES TO CONTRACTS  OF $100,000 OR MORE 

SAMPLE LETTER  TO BE PREPARED  ON DESIGNER’S LETTERHEAD 
 
 
 

Date 
 

 
 
 
 
 

CEO 
Owner 
123 Reservoir Street 
Enfield, MA 01234 

 
RE:        l 

 
Dear: 

 
This Statement of Internal Accounting Controls is being submitted in accordance 
with Article 17.5.3 of the Contract for Design Services for the above captioned 
project.  Please be advised that our firm, the Designer under the Contract, has a 
system of internal accounting controls which assures that: 

 
2. transactions are executed in accordance with management’s general 

and specific authorization; 
 

2.  transactions  are  recorded  as  necessary,  to  permit  preparation  of 
financial  statements in conformity with generally accepted accounting 
principles, and to maintain accountability for assets; 

 
3.  access to assets is permitted only in accordance with management’s 

general or specific authorization; and 
 

4. the recorded accountability for assets is compared with the existing 
assets at reasonable intervals and appropriate action was taken with 
respect to any difference. 

 
 
 

Sincerely, 
 
 
 
 
 
 
 
 
 
 
 

 DESIGNER’S c 30 §39R LETTER Attachment D 
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CONTRACT ATTACHMENT E 
 

MGL c.30 §39R – INTERNAL ACCOUNTING  CONTROLS 
APPLIES TO CONTRACTS  OF $100,000 OR MORE 

SAMPLE LETTER  TO BE PREPARED  ON CPA’s LETTERHEAD 
 
 
 
 
 

CEO 
Owner 
123 Reservoir Street 
Enfield, MA 01234 

 
 
 

RE: 

Dear 

Please be advised that we have reviewed the Statement of Internal 
Accounting Controls prepared by the 
                                                                              in connection with the 

Name of Designer 
above-captioned project. This statement is required under M.G.L. c.30 §39R. 
In our opinion, representations of management are consistent with our 
evaluations of the system of internal accounting controls.   In addition, we 
believe that they are reasonable with respect to transactions and assets in 
the amount which would be material when measured in relation to the firm’s 
financial statements. 

 
 
 
 

Sincerely, 
 
 
 
 

(CPA) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

v.02.25.11 CPA’S c 30 §39R LETTER Attachment E 
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CONTRACT ATTACHMENT F 
 
 

CONTRACT FOR DESIGNER SERVICES 
 

AMENDMENT NO.     
 
WHEREAS, the      (“Owner”) and 
  , (the “Designer”) (collectively, the “Parties”)entered 
into a Contract for Designer Services for the   Project (Project Number  ) at the    
 . “Contract”; and 

 
WHEREAS, effective as of  , the Parties wish to amend the Contract: 

 
NOW, THEREFORE, in consideration of the promises and the mutual covenants contained in 
this Amendment, and other good and valuable consideration, the receipt and legal sufficiency of 
which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows: 

 
1. The Owner hereby authorizes the Designer to perform the following services: 

            
            
  , 
pursuant to the terms and conditions set forth in the Contract, as amended. 

2. For the performance of services required under the Contract, as amended, the Designer shall 
be compensated by the Owner in accordance with the following Fee for Basic Services: 

 

Fee for Basic Services: Original 
Contract 

After this 
Amendment 

Existing Facilities Study Phase $  $  

Schematic Design / Site Plan Approval 
Phase 

$  $  

Design Development Phase $  $  

Construction Document Phase $  $  

Early Bid Packages Phase $  $  

Bid & Negotiation Phase $  $  

Construction Administration Phase $  $  

Project Close Out Phase $  $  

Total Fee $  $  
 
 
 

3. The Construction Budget shall be as follows: 

Original Budget: $   



  L#__________ 

 

Amended Budget $   

 
 

4. The Project Schedule shall be as follows:  
 Original Schedule:   
 Amended Schedule   

 
5.  This Amendment contains all of the terms and conditions agreed upon by the Parties as 

amendments to the original Contract.  No other understandings or representations, oral or 
otherwise, regarding amendments to the original Contract shall be deemed to exist or bind the 
Parties, and all other terms and conditions of the Contract remain in full force and effect. 

 
IN WITNESS WHEREOF, the Owner and the Designer have caused this Amendment to be 
executed by their respective authorized officers. 

 
 
 
OWNER: 
CITY OF NEWTON 
 
Ruthanne Fuller  
  (print name)  
Mayor   
  (print title) 
 
 
By   
  (signature and seal) 
Date   
 
 
  
Joshua Morse  
Public Buildings Commissioner  
 
 
 
Approved as to Legal Form & Character  
 
 
__________________________________________ 
Associate City Solicitor  

DESIGNER: 
 
 
  
 (print name) 
  
 (print title) 
 
By    
 (signature ) 
Date          
(Attach Certificate of Owner)         
  
 
I hereby certify funds are available for this contract 
in the amount of $          
 
 
 
 
 
 
_________________________________________ 
Comptroller of Accounts 
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DESIGNER SERVICES CONTRACT AMENDMENT 
CONTRACT FOR DESIGNER SERVICES 
AMENDMENT FOR DESIGN BID BUILD 

7.5 Design Development Phase 
 

7.5.1 Upon receipt of an Approval to proceed to the Design Development Phase, the 
Designer shall meet regularly and as necessary with the Owner. This shall include 
meeting at least once every other week during this Phase. 

 

7.5.2 The Designer shall update and refine items submitted during the Schematic Design 
Phase, and shall submit to the Owner, on or before the date specified in the Project 
Schedule, and on the basis of the approved Schematic Design Phase Documents, the 
following deliverables as they are defined in this Article 7.5.2 and as they are further 
defined in Articles 7.5.3, 7.5.4, 7.5.5, 7.5.6 and 7.5.7: 

 

(a) a list of all filings and permits within Designer’s scope of services and 
professional expertise required to implement the design and a schedule of target 
dates for the procurement of such permits, which list and schedule shall be 
regularly updated during the term of this Contract; 

 

(b) information and documentation within the technical expertise of the Designer and 
that is necessary for the Owner to file local basic zoning and environmental 
permits. The Designer, as Extra Services, shall provide information and 
documentation for the Owner to file Environmental Notification Forms, 
Environmental Impact Reports, and any other filings for permits that must be filed 
during the design development phase; 

 

(c) soils exploration data, geotechnical and geo-environmental reports, showing 
exploratory locations relative to siting of proposed structures; 

 

(d) complete design development drawings; outline specifications indicating any filed 
sub-bid sections and sub-sub trades based on the cost of the work and other 
documents necessary to specify the size and character of the Project as to siting, 
landscape, architectural, structural, fire protection, plumbing, heating, ventilating 
and air conditioning, electrical, ADA/MAAB, product requirements and other 
features; 

 

(e) quality control documentation demonstrating, without limitation, coordination of: 
ceiling clearances, mechanical room size, and shaft sizes; specifications and 
drawings; filed sub-bid work or sections; scheduling; equipment and power; 
existing and new construction; and phasing; 

 

(f) design development drawings which the Designer shall submit for review to the 
local building official; 

 

(g) a life cycle cost analysis to determine which design decisions related to all energy 
and water consuming devices and overall building operation and maintenance are 
the most cost effective [M.G.L. c. 149, s. 44M]; 

 

(h) a construction cost estimate for the design in Uniformat II Level 3 format, with 
unit rates and quantities supporting each item and reconciled with the detailed 
construction cost estimate and any updated cost estimates in accordance with 
Article 7.5.6. The estimate cost shall be projected, to the mid point of the 
construction period; 
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(i)  a space measurement analysis for the design verifying that the sum of all program 
areas in the Project plus all other floor areas in the Project equals the gross floor 
area of the Project; 

 

(j)  a written summary or summaries comparing the project design, as represented in 
the design development drawings, specifications and cost estimates with the Final 
Design Program requirements, and explaining any deviations in writing. 

 
7.5.3 Design Development Drawing Requirements: The Design Development drawings 

shall illustrate and describe the refinement of the design of the Project to a level of 
detail that is customary and standard, establishing the scope, relationships, forms, size 
and appearance of the Project by means of plans, sections and elevations, typical 
construction details, and equipment layouts. Drawings shall delineate locations and 
elements of Work which may be proposed to be assigned to project construction 
phases and/or separate bidding packages. Documents shall include, but not be limited 
to, the following: 

 

(a) Site and utility drawings showing; 
 

1.  Existing and proposed contours and locations of the proposed building or 
addition(s). Show entry level elevation and key exterior grades at perimeter. 
Indicate all retaining walls. Include benchmarks of site if survey is available. 

 

2.  All utilities existing and proposed, indicating location, elevation, composition 
and size e.g., manholes, sewers, hydrants, light standards. Include work by 
others, e.g., gas and electric utility providers. 

 

3.  Roads, laid out parking areas, walks, recreation areas, terraces and other site 
improvements. 

 

4.  Building locations fixed and referenced from main survey baseline, if 
available. 

 

5.  Plant materials with preliminary schedule. 
 

(b) Building drawings and other graphic and written requirements with floor plans 
showing: (minimum scale 1/8” = 1’0”); 

 

1.  building perimeter with exterior wall thicknesses and overall dimensions; 
 

2.  structural grid; 
 

3.  plan requirements of mechanical and electrical systems; 
 

4.  building core; elevators, stairs, shafts, toilet rooms; 
 

5.  interior partitions; appropriate thicknesses and dimensions to fix basic 
organizations; indicate fire separations, ratings; 

 

6.  door swings; 
 

7.  floor elevations; 
 

8.  built-in furniture and equipment; and 
 

9.  furniture layout concept drawings. 
(c) Roof plans showing; 
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1.  proposed systems type; 
 

2.  pitch and drainage patterns; 
 

3.  roof drains, gutters and scuppers; 
 

4.  skylights, stairs through roof, penthouses, major equipment, chimneys. 
 

(d) Building sections: One transverse and one longitudinal section. Indicate floor to 
ceiling heights and floor-to-floor heights. Label all spaces; 

 

(e) Building elevations showing; 
 

1.  full height elevations including roof structures, e.g., mechanical equipment, 
chimneys, and penthouses; 

 

2.  floor elevations, floor-to-floor heights, and overall height related to 
benchmarks on site plans; 

 

3.  all fenestration; 
 

4.  column centerlines; 
 

5.  principal finish materials indicating major control and expansion joints, and 
divisions of materials where required; 

 

6.  louver and equipment enclosure systems; and 
 

7.  exterior grades and topographical features in context. 
 

(f) Full height wall sections for main elevations and at special conditions. Show 
foundation and perimeter treatment, wall construction including insulation and 
supporting structure, fenestration and mechanical penetrations, and floor 
construction; 

 

(g) Interior elevations: Major spaces, e.g. library, lobby, and all typical spaces, e.g. 
classrooms; 

 

(h) Reflected ceiling plans: show prototypical structural, fire protection, mechanical 
and electrical information for classrooms and major spaces, including lighting 
layouts with ceiling heights and material changes; 

 

(i)  Colored interior elevations and perspectives of major and typical spaces 
 

(j)  Schedules; 
 

1.  finish schedule by room types; 
 

2.  door schedule by room; 
 

3.  window schedule; 
 

4.  equipment schedules, e.g., food service, instructional media. 
(k) Structural Concepts; 

1.  Foundation plan showing sizes and locations of typical components. 
 

2.  Framing plans: typical floor framing, roof framing, special framing, show 
framing at major openings and sizes of members. 

 

3.  Column locations. 
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4.  Preliminary details including floor and roof deck, statements as to methods of 
lateral bracing and how requirements of earthquake code will be met. 

 

5.  Details for special and/or incidental structural features, e.g. tunnels, 
connecting bridges and unique architectural features. 

 

6.  Connection to existing buildings at foundation and at key points at existing 
structure if applicable. 

 

(l)   Fire Protection: floor plans indicating wet or dry type systems, hose racks or 
cabinets and fire department tie-ins. Indicate whether a fire pump will be required 
and, if so, show location within the building. Show typical sprinkler head layout; 

 

(m)Plumbing and sanitary systems: floor plans indicating locations of all plumbing 
fixtures and special features, and approximate location and size of all piping 
systems and principal items of equipment; 

 

(n) Heating, Ventilating and Air Conditioning Systems; 
 

1.  Show locations and approximate sizes of piping systems, air handling systems 
and principal items of equipment such as compressors or cooling towers. 

 

2.  Indicate space requirements of major equipment and their location in 
mechanical rooms and fan rooms. Major shafts. 

 

(o) Electrical Systems; 
 

1.  All services including those for special purposes shall be located and 
indicated. 

 

2.  Lighting shall be indicated as to type, location and intensities in foot-candles 
for each special and typical space. 

 

3.  Switchgear and emergency generator. 
 

4.  Fire alarm system drawings showing all initiation and signaling devices, 
control panels, annunciator panels, etc. 

 

5.  Security system drawings. 
 

6.  Communications drawings showing chases, major equipment locations and 
any special distribution requirements. 

 

7.  CATV/CCTV drawings showing chases, major equipment locations and any 
special distribution requirements. 

 

8.  Information Technology drawings showing chases, major equipment locations 
and any special distribution requirements. 

 

7.5.4 Other Consultant’s Drawings and Other Graphic and Written Requirements: For 
special consultants, e.g., kitchen, elevator, library, media room, equipment where 
appropriate, provide drawings that locate and define the scope of the work. 
Coordinate with other disciplines. Provide cuts of all major pieces of equipment. 

 

7.5.5 Project Manual Requirements (Specifications): 
 

(a) Outline Specifications that are to accompany Design Development Drawings shall 
be prepared to a level of detail that is standard and customary and shall include, 
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but not be limited to, a comprehensive description of the Project and the materials 
proposed for use in the work. No detailed specifications of materials or 
workmanship procedures need be included; however, the general scope shall be 
indicated by CSI MasterFormat as applicable to proposed construction. 

 

1.  The Design Development Outline Specification shall also include a 
comprehensive “BASIS OF DESIGN.” The “BASIS OF DESIGN” shall be a 
narrative description of the Project and shall include all applicable 
architectural, civil, structural, mechanical and electrical programs and/or 
systems. Identify all proposed filed sub-bid categories. 

 

2.  Project Manual shall include a statement to define Work which is proposed to 
be included in separate construction phases and/or bid packages. 

 

(b) The following is a list of items that shall at a minimum be identified or outlined in 
this Phase: 

 

1.  Site work; clearing, drives, walks, parking areas, fences, excavation, backfill, 
planting. 

 

2.  Footings; on earth, rock, piles, caissons, proposed bearing pressures, boring 
logs. 

 

3.  Foundation walls; type of concrete, reinforcing, type and extent of 
waterproofing. 

 

4.  Footing drains; type, disposal of drainage. 
 

5.  Exterior walls: superstructure, type, materials, brick type, alternate cladding, 
back-up materials, dampproofing material and extent, special features. 

 

6.  Roofs; types, vapor barrier, insulation, flashings, all materials. 
 

7.  Flashings; general types, all materials, weights, where each type is to be used. 
 

8.  Sheet metal; gutters, leaders, others uses, except flashings. 
 

9.  Windows; general types, materials, sub-frames, finish, glazing, screens. 
 

10. Doors, exterior and interior; types. 
 

11. Steps, exterior; including platforms and landings’ materials. 
 

12. Stairs, interior; including platforms, landings, walls, materials and finishes. 
 

13. Framing; wood, concrete or metal systems in accordance with general design. 
 

14. Partition construction related to room type. 
 

15. Cabinet and casework; types and materials. 
 

16. Food Service Equipment; types and materials. 
 

17. Furring; lathing, plastering, materials and locations. 
 

18. Insulation thermal; types, thicknesses, methods of application and locations. 
 

19. Acoustical treatments; types, thicknesses, methods of application and location. 
 

20. Interior finishes; materials for floors, walls, bases, wainscots, trim, ceilings, 
ceiling heights. 
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21. Fire Protection; standpipe systems, sprinkler systems, fire pumps and 
accessories. 

 

22. Water supply; source; location of main to which connection will be made; 
type of pipe for service main; load requirements; load factors and pressures. 

 

23. Sanitary sewers; sewage disposal system, pipe and other materials. 
 

24. Storm sewers; storm drainage disposal system (institution or local facility), 
pipe and other materials. 

 

25. Gas main; material, size, location. Interface with utility company. 
 

26. Plumbing; systems such as wastes, vents, hot water, cold water, gas, air, 
oxygen, vacuum, main source of supply, materials for each, water heaters, 
pumps, thermal insulation fixture quality, all special features. 

 

27. Heating, ventilating and air conditioning; type of heating and refrigeration 
plants, type and capacity of boilers and cooling equipment, fuel, type of 
burners, fuel storage, heaters, feed water pumps and heaters, thermal 
insulation, type of heating medium, supply and return piping, radiation, unit 
heaters, radiant heating, principal air conditioning equipment types, special 
features, supply, return and exhaust ductwork. 

 

28. Electric work; service connection, location, institution or public utility, 
overhead or underground, transformers including type and location, types of 
conduit and wiring, types of fixtures, location of main switchboard, radio, fire 
alarm, telephone, public address, emergency lighting and wiring, emergency 
or other generators, special features, including Master TV, information 
retrieval and/or data processing system. 

 

29. Elevators, dumbwaiters and platform lifts; capacities, speed, travel in feet, 
landings, operation, controls, platform sizes, machine type and location, car 
and entrance finishes, signals. 

 

30. Other built-in equipment, types and materials. 
 

31. Special features. 
 

7.5.6 Construction Cost Estimate Requirements – The Designer shall provide a 
construction cost estimate in Uniformat II Level 3 format with aggregated unit rates 
and quantities supporting each item referenced in Article 7.5.5(b). The estimate cost 
shall be projected, to the mid point of the construction period. 

 
(a) The Designer shall review its construction cost estimate, to clarify assumptions 

upon which the cost estimates are based and to address any concerns or questions 
with the cost estimates that are raised by the Owner.  
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The Designer shall cooperate with the Owner in identifying, specifying and 
recommending changes in, or additional specification of materials, equipment, 
component systems and types of construction, or other adjustments in the scope or 
quality of the Project, including contingencies or alternative bid items, so as to 
facilitate revision of the design of the Project to reduce the cost of construction so 
as to comply with the authorized Project Construction Budget. 

 
(b) Cost estimate data shall be organized to identify elements of project work which 

may be proposed to be advanced under separate construction phases and/or 
separate bidding packages. When so proposed, estimates shall develop cost data 
relative to corresponding bidding and work execution dates established in project 
schedules. 

 
7.5.7 Reports, drawings, specifications, cost estimates and other design development 

submittals shall be subject to the written approval of the Owner. Unless a lesser 
number is requested by the Owner, the Designer shall submit to the Owner for 
approval six (6) copies of Design Development drawings, specifications, cost 
estimates, and other submittals.  

 

7.5.8 The Designer shall present and explain the Design Development submittal to the 
Owner at a local public meeting scheduled by the Owner, if any such meeting is 
scheduled or in conference. 

 
7.5.9 The Designer and its Subconsultants shall collaborate with the Commissioning 

Consultant to develop design criteria which will support the purposes of building 
commissioning and energy/resources conservation concepts as commonly understood 
and as prescribed by the Commissioning Consultant. 

 
7.6 Construction Documents Phase: In addition to the requirements specified in the RFS 

(Contract Attachment B), upon receipt of an Approval to proceed with the Construction 
Documents Phase of the Project from the Owner, the Designer shall do the following: 

 

7.6.1 The Designer shall meet regularly and as necessary with the Owner, and the 
Commissioning Consultant. This shall include meeting at least twice per month (or 
more frequently if needed) with the Owner during this Phase. 

 

7.6.2 Based on the submittals approved in the Design Development Phase of the Project, 
the Designer shall update and refine the items previously submitted and shall submit 
the following on or before the date and time specified in the Project Schedule: 

 

(a) Construction documents progress submittals as follows: 
 

1.  a 60% Construction Documents Submittal, with deliverables as defined in 
Article 7.6.3; 

 

2.  a 90% Construction Documents Submittal, with deliverables as defined in 
Article 7.6.4; 
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3.  a Final Construction Documents Submittal, with deliverables as defined in 
Article 7.6.5; 

 

4.  a Bid Documents Submittal, with deliverables as defined in Article 7.6.6 
 

(b) As a part of each of the submittals required under Articles 7.6.3, 7.6.4, and 7.6.5, 
an updated work plan and recommended updates for incorporation into the Project 
Schedule; 

 

(c) As a part of each of the submittals required under Articles 7.6.3, 7.6.4, and 7.6.5, 
a report on the status of environmental, zoning, planning, building code, and 
ADA/MAAB approvals and permitting processes and a certified list of all 
required testing and all required permits identified in 7.5.2(a). 

 

(d) All submittals by the Designer shall be subject to the written approval of the 
Owner, which approval shall not be unreasonably delayed, withheld, conditioned, 
or denied. Unless a lesser number is requested by the Owner or is specifically 
provided hereinafter, the Designer shall furnish to the Owner for approval six (6) 
sets of the drawings, specifications, construction cost estimates and all other 
submittals. The Designer shall also furnish to the Owner electronic media copies 
of the foregoing drawings and documents in such form as may be required by the 
Owner. 

 
 

7.6.3 60 Percent Construction Documents Submittal: 
 

(a) The Designer shall provide, on or before the date and time specified in the Project 
Schedule, a 60 % Construction Documents Submittal (60% CD Submittal), which 
shall include: 

 
1.  Construction Documents and other deliverables, as defined in this Article 

7.6.3 and as further defined in Articles 7.6.2, 7.6.7, 7.6.8, and 7.6.9, advanced 
to a level of intermediate (60 percent) completion and incorporating 
corrections to indicate compliance with Owner review comments related to 
prior submittals. 

 
2.  In instances where the Designer takes exception to the Owner’s previous 

review comments on the Design Development submittal, a written statement 
explaining its position. 

 
3.  The Basis of Design that accompanied the Outline Specifications in the 

Design Development Phase shall be updated and expanded to include all 
proposed architectural, structural, fire protection, plumbing, mechanical, 
electrical, civil, and landscape design concepts for the Project. 

 
4.  A space summary, in the form and format prescribed by the Owner, that sets 

forth the current space calculations and totals and certifies that said space 
calculations and totals are in compliance with those previously authorized by 
the Owner. 
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5.  Keying of graphics shall be sufficient to allow a reviewer to make his or her 
way through the set. 

 
6.  A list of all drawings related to the Project. 

 
7.  A materials selection statement identifying typical interior and exterior 

surfaces and their materials. 
 

8.  A color theory statement indicating proposed paint colors and material 
selections for typical and special spaces and why they have been selected and 
how these selections relate to surrounding materials and colors. 

 
9.  Large scale plans of all mechanical and electrical spaces with major 

equipment indicated. 
 

10. Project Manual, including all sections to be included in final technical 
specifications, developed to include a list of all materials in the building with 
their manufacturers. Identify all specifications sections which need to be filed 
sub-bid. 

 
11. Identify all proposed bid alternates by inclusion in a project manual section to 

be titled “Alternates.” Alternates shall be listed in sequence as approved by 
the Owner. Work required under bid alternates shall be described and/or 
drawn, as appropriate, to clearly define the design criteria and extent of work 
involved for implementation of the bid alternate. In each instance, the 
existing conditions and/or new design criteria for base bid work shall also be 
described and indicated in documents. 

 
12. Code analysis: Provide a building code analysis. Any deviation from methods 

of compliance described in earlier submittals shall be indicated. Code 
analysis shall identify its preparer, code edition referenced, and include a 
comprehensive description of operative building code provisions, with floor 
plans showing fire separation types, area calculations, egress capacity for exits 
and exitways, and any special features required to comply. 

 
(b) As a requirement of the 60% CD Submittal, and in accordance with the provisions 

of this paragraph and Article 7.6.9, the Designer shall provide a construction cost 
estimate prepared using the Uniformat II Classification to Level 
3, the CSI MasterFormat 6-digit format to Level 3 and MGL c.149 §44F (filed 
sub-bid) format including quantities of all materials and unit prices of labor, 
equipment, and materials as well as a cost estimate for each item of work, for 
review by the Owner. The Designer shall submit said construction cost estimate 
separately, as a supplement to the 60% CD Submittal, no later than twenty-one 
days after the submission of the 60% CD Submittal described in Article 7.6.3(a). 
The development of said construction cost estimate shall under no circumstances 
delay the timely submission of the remainder of the 
60% CD Submittal. 
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7.6.4 90 Percent Construction Documents Submittal: 
 

(a) The Designer shall provide, on or before the date and time specified in the Project 
Schedule, a 90 % Construction Documents Submittal (90% CD Submittal), which 
shall include: 

 
1.  Construction documents and other deliverables as defined in this Article 7.6.4 

and as further defined in Articles 7.6.2, 7.6.7, 7.6.8, and 7.6.9, advanced to a 
level of substantial (90 percent) completion, and incorporating corrections to 
indicate compliance with Owner review comments related to prior submittals. 

 
2.  A space summary, in the form and format prescribed by the Owner, that sets 

forth the current space calculations and totals and certifies that said space 
calculations and totals are in compliance with those authorized by the Owner. 

 
3.  Interior Materials Color Boards, including samples of principal interior 

materials, labeled and mounted to indicate locations. 
 

4.  Final structural and energy design calculations. 
 

5.  A statement confirming that the Owner has been provided with structural 
design drawings, specifications, and calculations sufficient to enable 
execution of an independent structural peer review process, as defined in the 
Massachusetts Building Code to satisfy Owner requirements. The Designer 
shall have advised the Owner of this requirement in writing not less than sixty 
(60) days prior to delivery of the 90% CD Submittal in order for the Owner to 
arrange for the services of an Independent Structural Peer Reviewer. Upon 
reaching 90 percent completion of construction documents, Designer’s 
structural 
engineering consultant shall have reached a level of 100 percent completion of 
its construction documents to enable advancement of the independent 
structural peer review. 

 
6.  The Designer and its consultants shall fully cooperate with the Independent 

Structural Peer Reviewer in the process. The Designer shall obtain a copy of 
the Independent Structural Engineering Review report and submit same to the 
Owner at the time of completion of the remainder of the construction 
documents at the level of final completion. 

 
7.  In instances where the Designer takes exception to any of the Owner’s 60% 

CD Submittal review comments, a written position statement explaining the 
Designer’s position on its exceptions to said review comments. 
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7.6.5 Final Construction Documents Submittal: 
 

 (a) The Designer shall provide, on or before the date and time specified in the Project 
Schedule, a Final Construction Documents Submittal, which shall include: 

 
1.  construction documents and other deliverables as defined in this Article 7.6.5 

and as further defined in Articles 7.6.2, 7.6.7., 7.6.8, and 7.6.9, advanced to a 
level of final (100 percent) completion, and incorporating corrections to 
indicate compliance with Owner review comments related to prior submittals. 

 
2.  a final construction cost estimate, in accordance with the provisions of this 

paragraph and Article 7.6.9, based on 90% Construction Documents, 
including cost estimates for general conditions, overhead and profit, 
insurance, bonds, and all other items expressed as percentage rates for design 
contingencies and construction contingencies and escalation to the bid date; 
and other mutually agreed upon contingencies. The final construction cost 
estimate shall be prepared in Uniformat II Elemental Classification to Level 3 
(Sections A-G inclusive), the CSI MasterFormat to Level 3 and M.G.L. c.149, 
§44F (filed sub-bid) format and shall be complete with a single line 
description for each item with the detailed unit rate or item cost buildup 
provided in each case. 

 
3.  complete construction drawings and specifications, certified by the Designer 

as having satisfied the firm’s quality control review process as previously 
confirmed with the Owner, in sufficient detail to permit fixed-price bids in 
open competition for construction of the Project when documents have been 
approved for issuance for bidding. 

 

4.  no later than at the 100% stage of completion of the final drawings and 
specifications, two sets of the final drawings and specifications that shall be 
provided to the local building official to be signed and stamped “Approved” by 
the local building official; two sets of plumbing drawings and specifications 
that shall be provided to the local plumbing inspector to be signed and stamped 
“Approved” by the local plumbing inspector; two sets of the fire protection, 
HVAC, and electrical construction documents that shall be provided to the 
local fire official to be signed and stamped “Approved” by the local fire 
official; two sets of the electrical construction documents that shall be 
provided to the local electrical inspector to be signed and stamped “Approved” 
by the local electrical inspector. Notwithstanding the foregoing, the Owner 
acknowledges that building officials, department inspectors, and 
fire officials have varying policies on approvals and submittal procedures, and 
the only obligation of the Designer in this regard is to promptly make the 
submittals described herein and assist the Owner in receiving the approvals to 
the extent available. 

 

5.  at the 100 percent stage of completion of final drawings and specifications, a 
written summary comparing the final construction drawings and specifications 
and final estimated construction cost with the Final Design Program 
requirements and submittals made during the Design Development Phase and 
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earlier in the Construction Documents Phase, explaining any significant 
deviations. 

 

6.  In instances where the Designer takes exception to any of the Owner’s 90% CD 
Submittal review comments, a written position statement explaining the 
Designer’s position on its exceptions to said review comments. 

 
7.  The Independent Structural Engineering Peer Review Report obtained from 

the Independent Structural Engineering Peer Reviewer referenced in Article 
7.6.4(e).  The Designer shall include a certification statement from the project 
structural engineer designer of record to acknowledge receipt of the Report 
and to indicate response actions pursuant thereto. The Designer shall also 
forward a copy of said Report to the Building Inspector. 

 
8.  A certification that all applicable local, state and utility officials have been 

contacted by the Designer regarding each utility connection and that the 
persons responsible for permits or connection approval have agreed to the 
systems' use. 

 

7.6.6 Bid Documents Submittal: 
 

(a) The Designer shall provide, on or before the date and time specified in the Project 
Schedule, a Bid Documents Submittal which shall include: 

 
1.  Construction documents and other deliverables as defined in this Article 7.6.6 

and as further defined in Articles 7.6.2, 7.6.7, and 7.6.8, incorporating 
corrections to indicate compliance with Owner review comments related to 
prior submittals. 

 

2.  From the construction drawings and specifications approved by the Owner, 
incorporating such changes as the Owner requires, a set of reproducible black 
and white drawings and original specifications on high quality white bond 
paper, single-sided, properly packaged, suitable for reproduction, stamped 
and signed by all disciplines, that shall be prepared by the Designer and 
transmitted to the Owner; which documents shall become the property of the 
Owner as provided under Article 16. Other suitable reproducible media, 
having the same content shall be substituted, when so directed or authorized 
by the Owner. 

 

3.  Upon receipt of Owner authorization to advance to reproduction the approved 
documents for distribution to bidders and, upon reproduction thereof, the 
Designer shall promptly submit complete sets of bid documents to the Owner 
(two sets). Any subsequent addenda shall be promptly submitted to the 
Owner. 

 
 

7.6.7 Drawing Requirements: 
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(a) The documents prepared during the Construction Documents Phase shall set forth 
the requirements for construction of the Project to a level of detail that is 
customary and standard and shall include, but not be limited to: 

 
1.  General information showing drawing index, symbols, abbreviations, notes, 

locations map. 
 

2.  Site drawings shall be complete to define the extent and detail of site work. 
Show the following: 

 
a.   Layout and location of all proposed work including buildings, structures, 

retaining walls, parking, walls and all other site improvements, with 
details. 

b.  Existing and proposed grades and contours including floor elevations, 
existing structures and topography, survey base line, benchmarks and 
boring locations. 

c.   Landscaping and planting. 
d.  All utility service lines, systems and structures for electricity, gas, oil, 

water, steam, telephone, CATV, fire alarm, sanitary and storm drainage 
including size, composition, grades and directions of flow. 

e.   Contract Limit Line and Storage Area for construction materials. 
f. All existing foundations, obstructions and other physical characteristics of 

the site which may affect the construction work. 
g.   Site survey. 
h.  Cuts of benches, light standards. 

 
3. Demolition drawings and temporary work required. 

 
4. Architectural drawings shall include at a minimum: 

 
a.   Floor plans of each floor, including basement and lofts or attic with room 

and corridor dimensions, wall thicknesses, column locations, floor 
elevations, mechanical and electrical openings, door and window 
designations, partition types, floor materials, built in furniture and 
equipment, keyed to other architectural drawings. All rooms numbered. 

b.  Large scale floor plans where required to illustrate detailed requirements 
of rooms. 

c.   Large scale plans showing key areas e.g. lobby, special spaces. Indicate 
surface materials. (minimum scale ¼” = 1’- 0”) 

d.  Roof plans showing openings, drainage, slopes, expansion joints and all 
projections, including equipment. 

e.   Key plans on all floor plans and section drawings, where appropriate. 
f. Building Sections as required to show spatial organization of building but 

no less than one longitudinal and one transverse. 
g.   Building elevations. All building elevations shall be fully developed, and 

hidden elevations shall be shown. Elevations shall be shown in a 
sequence as unfolded from a certain point. 
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h.  Full height wall sections indicating dimensions, flashing, anchorage, 
reinforcing, coursing, cladding, and all other conditions at wall, roof, 
foundation, interior floors. 

i. Exterior details, for roofing, flashing, expansion control and construction 
joints, waterstops and other details showing all conditions both vertical 
and horizontal, including schedules. 

j. Door, window, entrance, and storefront, schedules, and details. 
k.  Vertical circulation plans, sections and details including stairs, elevators, 

conveyors, dumbwaiters. 
l. Interior elevations of all significant and typical spaces. 
m. Interior details including casework, paneling surfacing and acoustical 

treatment. 
n.  Reflected ceiling plans coordinated with fire protection, mechanical and 

electrical drawings, and ceiling details. 
o.  Schedules (clearly define new or existing) 

i. Doors 
ii. Equipment, e.g. for services 
iii.  Partitions 
iv.  Finishes 

 
5.  Structural drawings shall indicate the following: 

 
a.   Indicate or refer to location of geotechnical exploration data and reports 

related thereto. 
b.  Foundation plans with bottom grades showing layout of all footings, walls, 

slabs on grade including reinforcing, grade beams, and columns; include 
design soil bearing pressures and live loads. 

c.   Floor and roof plans of structural systems including framing, grades of 
finished floors and depressed areas, with locations and dimensions for all 
openings. Also indicate design floor loads. 

d.  Complete foundation wall elevation and typical sections, with reinforcing 
indicating location, dimensions and grades for all footings, steps and wall 
openings. 

e.   Complete details and sections with dimensions for all construction 
including expansion and construction joints, reinforcing and other 
embedded items. 

f. Schedules (with dimensions) for all lintels, beams, joists, and columns. 
g.   Unless detailed on the Drawings, the following information shall appear in 

the general notes: class and 28 day strength of concrete for each portion, 
structural steel and concrete reinforcing design stresses for each type of 
structural member, concrete cover for each type of structural member, 
shrinkage and temperature steel requirements, reinforcing laps for main 
reinforcing and temperature steel; bendpoint, cutoff, and hook locations 
for all members, minimum beam and lintel bearing. Reinforcing steel 
fabrication shall be in accordance with most recent ACI, “Manual of 
Standard Practice for Detailing Reinforced Concrete.” Structural steel 
fabrication shall be in accordance with the AISC “Manual of Steel 
Construction.” 
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6.  Fire protection drawings shall indicate standpipe systems, sprinkler systems, 
suppression systems, access panels, fire pumps, accessories, and piping. All 
piping, equipment, fixtures and devices shall be located and sized. Design 
criteria shall be provided on the drawings in accordance with NFPA 
requirements. 

 
a.  Fire protection work, other than site work, shall not be combined on the 

same sheets with the Plumbing, HVAC, Electrical, or other drawings 
except with the prior approval of the Owner. 

 
7. Plumbing drawings shall indicate the following: 

 
a.   All work done by the Plumbing Subcontractor, which includes all water, 

gas, air, vacuum, medical gases, sanitary and storm wastes, and 
accessories. Include foundation drain lines unless established as the work 
of the General Contractor and shall not be indicated on the Plumbing 
Drawings. Site utilities shall be indicated on the utility drawings. 

b.  Plumbing work, other than site work, shall not be combined on the same 
sheets with the Fire Protection, HVAC, Electrical, or other drawings 
except with the prior approval of the Owner. 

c.   Trapping and venting of all plumbing fixtures including floor drains. 
d.  Water and gas supply sources, storm and sanitary discharge mains. 
e.   All piping shall be carefully sized and all sizes shall be indicated on 

drawings and riser diagrams. Indicate all directions of flow and pitch on 
piping. 

f. All accessories, valves, fixtures including all drinking fountains, grease 
traps for kitchen waste and all necessary panels, identified as to type and 
size. 

g.   All piping and connections required for other trades (e.g., kitchen 
equipment, HVAC make-up water, etc.). 

h.  Acid waste, vents and neutralization systems for laboratories. 
i. Plumbing Legend and/or graphical symbols on the first sheet of the 

Plumbing Drawings in accordance with the American National Standards 
Institute (ANSI). 

j. Plumbing riser diagrams for structures two or more stories in height above 
the ground level. 

k.  Domestic water booster pumps, boiler feed water, meter location, hose 
bibbs, and wall hydrants. 

l. Domestic hot water: storage tanks, piping material, hanger details. 
m.  All required access panels shall be indicated. 
n.  Backflow preventors and cleanouts. Verify that access and clearance 

provisions for periodically inspected devices, including backflow 
prevention, are adequate to satisfy requirements of inspecting agencies. 

 
8. Heating, Ventilating and Air Conditioning Drawings shall indicate the 

following: 
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a.   HVAC work, other than site work, shall not be combined on the same 
sheets with Fire Protection, Plumbing, Electrical, or other drawings except 
with the prior approval of the Owner. 

b.  All piping and ductwork systems shall be located and sized. All ductwork 
shall be shown double line. 

c.   All systems shall be sized at all reductions and riser diagrams of piping 
and duct systems shall be indicated. 

d.  All directions of flow and pitch on piping, and direction of flow, volumes 
for duct systems shall be indicated. 

e.   All equipment shall have sufficient servicing and/or replacement space 
indicated on drawings. 

f. All equipment, accessories, valves and dampers with all necessary access 
panels, identified as to type and size. Access panels, where required for 
access to valves and dampers shall be indicated on drawings. 

g.   Cooling system pumps, chillers, cooling towers, air handling units, 
ductwork system and dampers, fan details, temperature control system, air 
and hydronic balancing equipment, and schedules shall be indicated. 

h.  Cooling tower design shall be indicated on the drawings showing site 
location, elevations and floor plan of equipment layout and typical flow 
diagram as related to the total HVAC system. 

i. All fire and smoke dampers, access panels and doors. 
j. Mechanical room designs: 

i. Vent pipes for safety valves, relief valves, back pressure valves and 
tanks shall be extended above flat roofs in accordance with all 
governing authorities. 

ii.  In all designs for boiler and refrigeration plants, include a complete 
floor plan indicating location of all major mechanical equipment and 
sufficient service space. 

iii. In designs of new and/or replacement boiler and refrigeration plants, 
provide a flow diagram detailing steam or hot water distribution 
systems, return systems, including all existing equipment and their 
function, as well as any proposed expansions with all necessary 
instrumentation and controls. 

 
9. Electrical Drawings shall indicate the following: 

 
a.   Site utilities shall be indicated on separate electrical site drawings, unless 

ample space is available on common site for utility drawings. 
b.  Electrical work, other than site work, shall not be combined on the same 

sheets with Fire Protection, Plumbing, HVAC, or other drawings except 
with the prior approval of the Owner. 

c.   General arrangement: Outline layout of each floor. Typical sections 
through the structure shall be indicated when necessary to define 
requirements, floor and ceiling heights, elevations, and type construction, 
including concrete pads shall be indicated. Indicate interface with other 
systems. Identify any work by general contractor or other trades. 

d.  Interior lighting system: Light fixture schedules, circuiting location and 
mounting heights of all fixtures, receptacle and switch outlets, sizes and 
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types of all lamps, conduits, all other accessories and riser diagrams shall 
be indicated on drawings. Indicate details and method of supporting 
electrical fixtures and conduits. Designer shall specify that all electrical 
lighting fixtures be supported from the building structure, and shall be 
independent of ducts, pipes, ceilings and their supporting members. 
Comply with seismic design criteria. 

e.   Power system: Locations, types and method of control for all motors, 
heaters, appliances, controllers, starters, branch circuits, feeder conductors 
and conduits. Indicate riser diagrams. Show details and indicate method of 
supporting electrical conduit. For larger projects, thermostats and control 
wiring are normally covered under the HVAC sub-contract, assure 
coordination. 

f. Fire Alarm, Data, Communications, CATV/CCTV Systems: Locations 
and types of all devices, outlets and equipment, service connections, 
wiring diagrams, all other essential details. 

g.   Services: Location and details of all services, whether overhead or 
underground, feeder sizes, plans and elevations of switchgear and 
transformers, metering and service switchboard arrangements, wiring and 
ground fault diagram and bus ducts. 

h.  General and sub-stations: Location, size, method of connection and 
protection of all generators, transformers, exciters, motor generators, 
switch gear, and associated equipment, current characteristics and 
equipment capacities. Indicate equipment connections by means of one 
line and/on wiring diagrams and schedule all major items of equipment 
and all instruments. 

i. Underground work: The size and locations of manholes and types of 
cables, number, size, and location of ducts, locations, sizes and types of 
cable supports, fireproofing, duct line profile, and one line diagram of 
connections. All underground chambers, including manholes and pull- 
boxes, shall be constructed of cast in place or one piece pre-cast concrete. 

j. Pole line work: if required as contract work, indicate location, length, 
treatment and class of poles, guying, cross arms, insulators, circuiting, 
transformers, protective and switching devices, lightning arresters, special 
structures, diagrams, current characteristics and grounding. 

k.  Exterior lighting: Location, size, and type of transformers, luminary, 
poles, light standards, cables, ducts, and manholes, details of control 
equipment and connection diagrams. 

l. Emergency system details including transfer switch, type of fuel. 
m. One line diagram indicating load KVA, and available short circuit 

amperes at each transformer, switchboard, distribution panel board, branch 
circuit panel board, and at major pieces of equipment. 

n.  Riser diagrams for all systems. 
 

7.6.8 Project Manual Requirements: 
 

(a) The format for the Project Manual, including its technical specifications, shall be 
in accordance with the current CSI MasterFormat with separate sections for each 
of class of work required by M.G.L. c. 149 §44F. 
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(b) The following general information applies to the development of final 
Specifications: 

 
1.  Describe the extent of the work, the materials and workmanship, and include 

the work under the proper section. If any portion of the work included in a 
section of the Specifications is to be performed by a trade covered by another 
section, there shall be clear and distinct cross-referencing between the 
sections. Merely to state “by others” is not acceptable. 

2.  For each item of material or equipment, the specifications shall provide for a 
minimum of three named brands of material or equipment and the words “or 
equal” or a description of material or equipment which can be met by a 
minimum of three manufacturers or producers, and the words “or equal.” 
Proprietary products shall not be specified except as provided by M.G.L. c. 
30, § 39M; however, when they are specified, proprietary specifications are 
subject to the “or equal” provisions of M.G.L. c.30, § 39M. 

3.  Specify materials mined or manufactured in Massachusetts first and the 
United States of America second whenever possible. 

4.  Do not use general clauses intended to be all-inclusive in lieu of complete 
descriptions. 

5.  Do not duplicate standard requirements that are contained in the contract 
form. 

6.  Use consistency throughout. The word “will” shall be used to designate what 
the Owner, Commissioning Consultant, or the Designer can be expected to do, 
and the word “shall” shall be used to designate what is mandatory for the 
Contractor or subcontractors to do. 

7.  Use the same term throughout for the same subject and the term shall be the 
same as that used on the drawings. 

8.  Do not use the term “etc.” 
9.  Avoid such terms as “to the satisfaction of the Designer,” “as directed by the 

Designer,” “as approved,” and “as required”. 
10. Specify work in appropriate Sections according to local trade jurisdiction. 
11. Avoid the use of the following symbols: 

 
Symbol  Use Instead 

 
# number, no., or pounds 
% percent 
" inch or in. 
x by 
'  feet or ft. 
o  degree 
/ per or at 

 
12. In sections for which filed sub-bids are required, refrain from using such 

terms as “the Contractor,” the “Heating Contractor,” or “the Plumbing 
Contractor,” but where necessary for clarity refer to the “HVAC 
Subcontractor,” the “General Contractor” and the like. 
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13. Do not give numbers both in words and figures. Numbers less than 10 shall be 
written in words, 10 and higher numbers shall be written in figures. In 
expressing dimensions, figures such as 2 in., 16 in., 7 ft., 6 in., shall be used. 

14. Each filed sub-bid section shall detail all labor and materials required by the 
particular sub-trade and list, by number, those drawings (and only those 
drawings) indicating work of that sub-trade. In addition, list drawings 
indicating work of a particular trade that appears on drawings that are not 
customarily included in the work of the trade, when applicable. 

15. Do not specify that a product or system shall require prequalification or 
advance approval for use prior to bidding. 

16. Established unit price items shall be used for work categories which cannot be 
ascertained for exact quantities in bid documents (e.g. earthwork removal 
and/or replacement items). In such cases, the Designer shall establish ranges of 
quantities with associated unit price values for each range. Unit price values 
shall be established for added work, for deleted work, for base bid quantities 
when conditions so-suggest. Unit price values shall be ascertained through 
consultation with cost estimators, be current, equitable, and well defined as to 
elements of work, overhead, like issues to be encompassed. Established unit 
prices shall be published within the applicable technical specification sections, 
and referenced from general conditions as being operative as the basis for 
determining values to be used for payment or recovery for change order work. 

17. Staging, scaffolding, cutting and patching, refuse collection and disposal, 
demolition work and cleaning task, allocation policy and proposed language 
shall be carefully assigned to avoid duplication or omission. 

18. A final draft of Project Advertisement, Notice to Bidders, Instructions to 
Bidders, Contract Forms, General Conditions, Supplementary General 
Conditions, and other “front end” documents shall be included in the 90% 
construction documents submittal, along with a final version of all text to 
appear in Division 1, General Requirements. The Designer may defer 
insertion of final advertising / bid dates and wage rates, understanding that 
they are to be established and inserted immediately prior to release of 
documents for bidding. 

 
7.6.9   Construction Cost Estimate Requirements 

 
The Designer shall provide the construction cost estimates described in Articles 7.6.3 
and 7.6.5 in accordance with the following provisions: 

 
(a) The Designer shall review its construction cost to clarify assumptions upon which 

the cost estimate is based and to address any concerns or questions with the cost 
estimates that are raised by the Owner. T he Designer shall provide a detailed 
explanation of the differences to the Owner. If, in any 
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case, the agreed-upon, construction cost estimate exceeds the Project Construction 
Budget, the Designer shall cooperate with the Owner in identifying, specifying and 
recommending changes in materials, equipment, 
component systems and types of construction, or other adjustments in the scope or 
materials selections for the Project, including contingencies or alternative bid 
items, so as to facilitate revision of the design of the Project to reduce the cost of 
construction so as to comply with the Project Construction Budget. 

 
(b) Cost estimate data shall be organized to identify elements of project work which 

may be proposed to be advanced under separate construction phases and/or 
separate bidding packages. When so proposed, estimates shall develop cost data 
relative to corresponding bidding and work execution dates established in project 
schedules. 

 
(c) Cost estimates shall be projected to the mid point of the construction period. 

(d) The summary sheets shall contain the following: 

1.  The date that the estimate was prepared. (Value Date). 
 

2.  The anticipated bid date. 
 

3.  The project and contract number. 
 

4.  The title and location of the project. 
 

5.  The name of the Designer. 
 

6.  The name of the Estimator. 
 

7.  The site work cost (including all utilities). 
 

8.  The building cost (including fixed equipment). 
 

9.  The estimated construction cost of each Phase of the work, totaled. 
 

7.6.10 The Designer shall participate in a final review of the Construction Documents with 
the Owner, and the Commissioning Consultant, and the Designer shall incorporate 
such changes as are necessary to satisfy the Owner’s review comments. 

 
7.7  Bidding Phase 

 

7.7.1 The Designer shall, when authorized by the Owner, prepare for reproduction and 
distribution the construction bid documents, including advertisements, for receipt of 
proposals from construction contractors, and for execution of the Owner-Contractor 
Agreement. The Designer shall prepare all addenda (to include bidder questions and 
Designer responses), subject to the Approval of the Owner. The Designer shall 
attend the pre-bid conference if one is scheduled, taking note of all questions asked. 
Relevant questions submitted in writing shall be answered by the 
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Designer by means of written addenda to the bid documents as required. The 
Designer shall attend each bid opening and conduct a review of the qualifications of 
the low filed sub-bidders and general bidder (and of other bidders if necessary) and 
shall, within five working days of the respective bid opening dates, advise the Owner 
in writing of the Designer’s opinions as to the sub-bidders’ bids and as to which 
general bidder is the responsible and eligible bidder that has submitted the lowest 
bid. 

 

7.7.2 The Designer shall assist the Owner in the prequalification of prime contractors and 
subcontractors in the filed sub-bidder or trade contractor scopes of work pursuant to 
M.G.L. c. 149, §§44D½ and 44D¾ including participation as a member of the 
Owner’s Prequalification Committee. 

 

7.7.3 The Designer shall receive all inquiries relating to the bid documents and, when 
necessary, answer questions by preparing and issuing written addenda. The Owner 
shall review and approve all such addenda prior to issuance to bidders. 

 

7.7.4 When sub-bids are required: 
(a) Attend sub-bid openings. 

(b) Assist in reviewing sub-bids with the Owner for completeness and accuracy. 
(c) Assess sub-bid amounts relative to cost estimates. 

(d) Assist in checking references of sub-bidders and make written recommendations 
as to their qualifications, only required for projects in which pre-qualification has 
not occurred. 

 

(e) Issue a letter of recommendation to Owner upon acceptance of sub-bids, identify 
any categories to be re-bid and reason(s) therefor. 

 

(f) Prepare and distribute the filed sub-bid tabulation to all prospective bidders. The 
tabulation shall be reviewed and approved by the Owner prior to its issuance to 
bidders. 

 

7.7.5 Unless otherwise directed by the Owner, attend and conduct the general bid opening. 
 

7.7.6 Review with the Owner general bids for completeness and accuracy. 
 

7.7.7 Review bidder responses for alternates and make written recommendations as to their 
acceptance. 

 

7.7.8 If the Project has to be re-bid because of a defect in the bid documents prepared by 
the Designer or in procedures proposed by the Designer, the Designer shall correct 
the defect and take the necessary actions for re-bidding the Project on proper bid 
documents without any additional compensation to the Designer. 

 

7.7.9 If within three (3) months after approval of Construction Contract Documents, in final 
form, the bids of the lowest responsible and eligible bidders or negotiated proposals 
exceed the approved Project Construction Budget, the provisions of Article 
4.10 shall apply. 
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7.7.10 If the Owner awards a construction contract for an amount that exceeds the amount 
established in the Project Construction Budget, such an award will not affect the Fee 
for Basic Services. 

 

7.8  Construction Administration Phase -  Obligations During Construction: Following the 
execution of the Owner-Contractor Agreement, the Designer shall undertake certain of the 
obligations of administering the Owner-Contractor Agreement on behalf of the Owner, 
provided that Designer shall not be subject to provisions of the Owner-Contractor 
Agreement that would have the effect of expanding Designer’s responsibilities or liabilities 
under this Contract without Designer’s written consent. Services during this phase include, 
but are not necessarily limited to: 

 

7.8.1 Upon commencement of construction activities for the Work or early bid packages or 
at times established in Project schedules, the Designer shall: 

 

(a) Furnish the General Contractor with information for establishing lines and grades 
and such supplemental drawings as are reasonably needed to implement the intent 
of the Construction Contract Documents; 

 

(b) With reasonable promptness and in accordance with schedules agreed upon by the 
Designer and Contractor, observe testing when required under this Contract, and 
review and act upon samples, schedules, shop drawings and other submissions 
from the General Contractor; 

 

(c) Prepare, maintain and update logs for all submittals; 
 

(d) Visit the site at intervals appropriate to the stage of construction, weekly or as 
otherwise agreed to by the parties, and observe the progress of the Work, issue 
written progress reports, and attend job meetings, prepare meeting minutes, and to 
determine in general if the Work observed is being built in a manner indicating the 
Work when completed will be in accordance with approved Construction Contract 
Documents; 

 

(e) Collaborate with the Owner’s on-site Project Representative to identify and 
monitor issues of concern relative to the progress of the Work, and establish 
communications processes to help assure that matters of mutual concern are 
exchanged on a timely basis with one another, Commissioning Consultant, and 
Owner; 

 

(f) On a weekly basis, make specific recommendations on rejection of any Work 
observed by the Designer that fails to conform to the Construction Contract 
Documents, and observe corrected Work; 

 

(g) Require each Subconsultant engaged in accordance with Article 5 to make visits 
weekly or as otherwise agreed to by the parties during the progress of any work to 
which that Subconsultant 's services relate, and to report upon it in writing to the 
Designer; 

 

(h) Recommend actions to be taken which may include condemnation or rejection of 
any work that the Designer determines fails to conform to the Owner-Contractor 
Agreement; 
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(i)  Review and recommend appropriate action for proposed requests for changes and 
where required by the Owner, prepare documents associated with requests for a 
change in any Construction Contract Documents. Compensation for change order 
work by the Designer shall be determined in accordance with Article 10; 

 

(j)  Conduct semi-final and final inspections of the Project and report the results of 
such inspections in writing to the Owner; 

 

(k) In association with the Commissioning Consultant, review the report by such 
Commissioning Consultant on the balancing of air and water circulation systems; 

 

(l)  In association with the Commissioning Consultant, review the report by such 
Commissioning Consultant on the setting and adjustment of automatic controls; 

 

(m)In a timely manner, decide all questions regarding interpretation of, or compliance 
with, the Construction Contract Documents, except as the Owner may in writing 
otherwise determine; 

 

(n) In association with the Commissioning Consultant, review the recommendations 
of such Consultant for requirements upon operating and maintenance documents 
and building user training events and instructional media as established in the 
Construction Contract Documents; such Consultant shall coordinate involvement 
of contracting parties, the Designer, and Owner; 

 

(o) Furnish the Record Drawings as submitted by the General Contractor in 
accordance with 7.8.3, and other required documents; 

 

(p) Assist the Owner in providing the written Contractor Evaluations required of the 
Owner pursuant to M.G.L. c.149 §44D(7) at the completion of approximately 
50% of the Construction Phase on forms prescribed by M.G.L. c.149 §44D(16); 

 

(q) Perform inspections of the work as necessary to prepare a punch list identifying 
each incomplete or deficient Work item and performing re-inspections to 
authorize removal of satisfactorily completed Work items from the punch list, or 
to determine that the Project is complete. In association with the Owner, a cost 
shall be assigned to each incomplete or deficient Work item when it has been 
determined that the Project has reached Substantial Completion; and 

 

(r) Receive from the General Contractor all maintenance and operating manuals, 
occupancy permits, guarantees and other similar relevant materials. 

 

 
 

7.8.2 The Designer shall submit to the Owner within 48 hours all requisitions for payment 
submitted by the General Contractor in the form required by the Owner. The 
Designer may establish procedures with the Contractor for advance notification of 
requisition and/or draft version processing. With respect to each such requisition, the 
Designer shall certify to the best of its knowledge that the percentage of Work 
included in the requisition is accurate and that the work performed is in accordance 
with the Construction Contract Documents. In the event the Designer does not 
approve the requisition exactly as submitted by the General Contractor, the Designer 
shall forward it for payment to the Owner dated and signed with corrections and with 
an accompanying letter of explanation setting forth the Designer’s objections and 
recommended changes. The Designer shall coordinate 
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the required visits of its own staff and those of its Subconsultants, to the construction 
site so as to enable it to submit to the Owner the General Contractor’s monthly 
requisition for payment. Timely payments to the Contractor are required by M.G.L. c. 
30, § 39K. Therefore, the Designer shall establish procedures 
to help assure either immediate mail or messenger delivery of the requisition for 
payment to the Owner, and shall process requisitions for payment within five 
business days after receipt of the same, provided the Contractor has submitted a full 
and complete requisition for payment in the correct form. 

 

7.8.3 Prior to issuance of the Certificate of Substantial Completion, the Designer shall 
obtain from the General Contractor as-built drawings, including drawings showing the 
actual installation of the site utilities, plumbing, heating, ventilating and electrical 
work under the Owner-Contractor Agreement, and recording all changes. The 
Designer shall ascertain that changes authorized by change orders are shown on the 
General Contractor’s as-built drawings, but Designer shall be entitled to rely upon the 
accuracy and completeness of the Contractor’s as-built information, and shall forward 
such to the Owner as Record Drawings. 

 

7.8.4 Issue the Certificate of Substantial Completion of Construction. 
 

7.8.5 The Designer shall meet with the Owner monthly during this Phase. 
 

7.9 Completion Phase: Upon acceptance of the Certificate of Substantial Completion of 
Construction by the Owner, the Designer shall thereafter provide the following services: 

 

7.9.1 With respect to a completed Project, preparing a Certificate of Final Completion. 
 

7.9.2 With respect to a punch list, re-inspecting the work up to three times in order to 
determine that the punch list work is satisfactorily completed. 

 

7.9.3 Reviewing and certifying the Contractor’s Application(s) and Certificate(s) for 
Payment as necessary. 

 

7.9.4 Attending meetings as reasonably necessary in the opinion of the Owner, unless 
such meetings involve continued discussions of incomplete or deficient work and 
the Basic Services punch list site visits have been expended. In such instance, the 
meetings shall be paid for as Extra Services. 

 

7.9.5 Using the as-built information maintained by the General Contractor during 
construction referred to in Article 7.8.3, and revising the applicable original 
reproducible drawings and electronic media drawings on the basis of the as-built 
drawings, provided that Designer shall be entitled to rely upon the accuracy and 
completeness of the Contractor’s as-built information. Upon completion of the 
required drafting and editing, provide one set of mylar reproducibles, two sets of 
prints and two (2) electronic version copies to the Owner which shall become the 
property of the Owner. The cost for printing the mylar reproducibles and two sets of 
prints are Reimbursable Expenses. 

 

7.9.6  Ten (10) months after the date of substantial completion, performing one (1) site 
inspection and preparing a list of construction warranty deficiencies. The Designer 
shall consult with the Commissioning Consultant upon the acceptability of warranty 
compliance requirements and response actions. 

 

7.9.7 Informing the Owner in writing, of all such warranty deficiencies that should be addressed. 
 



  L#__________ 

 

7.9.8 Performing one (1) site inspection within a further sixty (60) days to see that all such warranty 
deficiencies have been corrected. 

 

7.9.9 Evaluation of Contractor: The Designer shall assist the Owner with providing the written 
Contractor Evaluations required of the Owner pursuant to M.G.L. c.149 § 
44D(7) within 70 days of the date of Substantial Completion for construction, on forms 
prescribed by M.G.L. c.149 § 44D(16). 

 

7.9.10 Two (2) suitably bound legible copies of all original design and quantity calculations including 
those pertinent to change orders and shop drawings if applicable shall be furnished by the 
Designer to the Owner at the conclusion of the Owner-Contractor Agreement. 
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Commonwealth of 
Massachusetts 

 
Standard Designer 
Application Form for 
Municipalities and Public 
Agencies not within DSB 
Jurisdiction 
(Updated July 2011) 

1. Project Name/Location For Which Firm Is Filing: 2. Project # 

This space for use by Awarding Authority only. 

3a. Firm (Or Joint-Venture) - Name and Address Of Primary Office To Perform The 
Work: 

3e. Name Of Proposed Project Manager: 
 

For Study: (if applicable) 
For Design: (if applicable) 

3b. Date Present and Predecessor Firms Were Established: 3f. Name and Address Of Other Participating Offices Of The Prime Applicant, If Different From 
Item 3a Above: 

3c. Federal ID #: 3g. Name and Address Of Parent Company, If Any: 

3d. Name and Title Of Principal-In-Charge Of The Project (MA Registration Required): 
 
 
 
 
 

Email Address: 
Telephone No: Fax No.: 

3h. Check Below If Your Firm Is Either: 
(1)   SDO Certified Minority Business Enterprise (MBE) ❑ 
(2)   SDO Certified Woman Business Enterprise (WBE) ❑ 
(3)   SDO Certified Minority Woman Business Enterprise (M/WBE) ❑ 

4.      Personnel From Prime Firm Included In Question #3a Above By Discipline (List Each Person Only Once, By Primary Function -- Average Number Employed Throughout The Preceding 6 
Month Period. Indicate Both The Total Number In Each Discipline And, Within Brackets, The Total Number Holding Massachusetts Registrations): 

 
Admin. Personnel                                (               )      Ecologists                                          (               )        Licensed Site Profs.                           (               )        Other                                      (                   ) 

Architects                                             (               )      Electrical Engrs.                                 (               )        Mechanical Engrs.                             (               )                                                                    (                   ) 

Acoustical Engrs.                                 (               )      Environmental Engrs.                         (               )        Planners: Urban./Reg.                       (               )                                                                    (                   ) 

Civil Engrs.                                           (               )      Fire Protection Engrs.                        (               )        Specification Writers                          (               )                                                                    (                   ) 

Code Specialists                                  (               )      Geotech. Engrs.                                 (               )        Structural Engrs.                                (               )                                                                    (                   ) 

Construction Inspectors                       (               )      Industrial Hygienists                           (               )        Surveyors                                           (               )                                                                    (                   ) 

Cost Estimators                                   (               )      Interior Designers                              (               )                                                                                  (               )                                                                    (                   ) 

Drafters                                                (               )      Landscape Architects                        (               )                                                                                  (               )        Total                                       (                   ) 

5. Has this Joint-Venture previously worked together? ❑ Yes ❑ No 
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6. List ONLY Those Prime And Sub-Consultant Personnel Specifically Requested In The Advertisement. This Information Should Be Presented Below In The Form Of An Organizational Chart. 
Include Name Of Firm And Name Of The One Person In Charge Of The Discipline, With Mass. Registration Number, As Well As MBE/WBE Status, If Applicable: 

 
CITY/TOWN 
/ AGENCY 

 
 
 
 
 
 
 
 
 

Prime Consultant 
Principal-In-Charge 

Project Manager for Study 

 
Project Manager for Design 

 
 
 
 
 
 

Discipline 
(from advertisement) 

 
Name Of Firm 

Person In Charge Of Discipline 
Mass. Registr. # 

MBE/WBE Certified (If 
Applicable) 

Discipline 
(from advertisement) 

 
Name Of Firm 

Person In Charge Of Discipline 
Mass. Registr. # 

MBE/WBE Certified (If 
Applicable) 

Discipline 
(from advertisement) 

 
Name Of Firm 

Person In Charge Of Discipline 
Mass. Registr. # 

MBE/WBE Certified (If 
Applicable) 

Discipline 
(from advertisement) 

 
Name Of Firm 

Person In Charge Of Discipline 
Mass. Registr. # 

MBE/WBE Certified (If 
Applicable) 
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7. Brief Resume Of  ONLY Those Prime Applicant and Sub-Consultant Personnel Requested In The Advertisement. Confine Responses To The Space Provided On The Form and Limit Resumes 
To  ONE Person Per Discipline Requested In The Advertisement. Resumes Should Be Consistent With The Persons Listed On The Organizational Chart In Question # 6.  Additional Sheets Should 
Be Provided Only As Required For The Number Of Key Personnel Requested In The Advertisement And They Must Be In The Format Provided. By Including A Firm As A Sub-Consultant, The 
Prime Applicant Certifies That The Listed Firm Has Agreed To Work On This Project, Should The Team Be Selected. 

a. Name and Title Within Firm: a. Name and Title Within Firm: 

b. Project Assignment: b. Project Assignment: 

c. Name and Address Of Office In Which Individual Identified In 7a Resides: 
MBE ❑ 
WBE ❑ 

c. Name and Address Of Office In Which Individual Identified In 7a Resides: 
MBE   ❑ 
WBE   ❑ 

 
d. Years Experience:  With This Firm:       With Other Firms:     

 
d. Years Experience:  With This Firm:    With Other Firms:     

e. Education: Degree(s) /Year/Specialization e. Education: Degree(s) /Year/Specialization 

f. Active Registration: Year First Registered/Discipline/Mass Registration Number f. Active Registration: Year First Registered/Discipline/Mass Registration Number 

g. Current Work Assignments and Availability For This Project: g. Current Work Assignments and Availability For This Project: 

h. Other Experience and Qualifications Relevant To The Proposed Project: (Identify Firm By 
Which Employed, If Not Current Firm): 

h. Other Experience and Qualifications Relevant To The Proposed Project: (Identify Firm By 
Which Employed, If Not Current Firm): 
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8a. Current and Relevant Work By Prime Applicant Or Joint-Venture Members. Include  ONLY Work Which Best Illustrates Current Qualifications In The Areas Listed In The Advertisement (List Up To 
But Not More Than 5 Projects). 

a. Project Name And Location 
Principal-In-Charge 

b. Brief Description Of Project And 
Services (Include Reference To 
Relevant Experience) 

C. Client’s Name, Address And Phone 
Number (Include Name Of Contact Person) 

d.  Completion 
Date (Actual 
Or Estimated) 

e.  Project Cost (In Thousands) 
Construction 
Costs (Actual, Or 
Estimated If Not 
Completed) 

 

Fee for Work for 
Which Firm Was 
Responsible 

(1)      

(2)      

(3)      

(4)      

(5)      
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8b. List Current and Relevant Work By Sub-Consultants Which Best Illustrates Current Qualifications In The Areas Listed In The Advertisement (Up To But Not More Than 5 Projects For Each Sub- 
Consultant). Use Additional Sheets Only As Required For The Number Of Sub-Consultants Requested In The Advertisement. 

Sub-Consultant Name: 
a. Project Name and Location 

Principal-In-Charge 
b.  Brief Description Of Project and 

Services (Include Reference To 
Relevant Experience 

c. Client’s Name, Address And Phone 
Number. Include Name Of Contact Person 

d.  Completion 
Date (Actual 
Or Estimated) 

e.   Project Cost (In Thousands) 
Construction 
Costs (Actual, Or 
Estimated If Not 
Completed) 

 

Fee For Work For 
Which Firm Was/Is 
Responsible 

(1)      

(2)      

(3)      

(4)      

(5)      
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9. List All Projects Within The Past 5 Years For Which Prime Applicant Has Performed, Or Has Entered Into A Contract To Perform, Any Design Services For All Public Agencies Within The 
Commonwealth. 

 
# of Total Projects: 

 
# of Active Projects: 

 

Total Construction Cost (In Thousands) 
of Active Projects (excluding studies): 

 
Role 

P, C, JV 
* 

 
Phases 
St., Sch., D.D., 
C.D.,A.C.* 

 
 
Project Name, Location and Principal-In-Charge 

 
Awarding Authority (Include Contact Name and 
Phone Number) 

Construction Costs 
(In Thousands) 
(Actual, Or 
Estimated If Not 

 

Completion Date 
(Actual or Estimated) 
(R)Renovation or (N)New 

  1.    

  2.    

  3.    

  4.    

  5.    

  6.    

  7.    

  8.    

  9.    

  10.    

  11.    

  12.    

* P = Principal; C = Consultant; JV = Joint Venture; St. = Study; Sch. = Schematic; D.D. = Design Development; C.D. = Construction Documents; A.C. = Administration of Contract 
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10. Use This Space To Provide Any Additional Information Or Description Of Resources Supporting The Qualifications Of Your Firm And That Of Your Sub-Consultants For The Proposed Project. 
If Needed, Up To Three, Double-Sided 8 ½” X 11” Supplementary Sheets Will Be Accepted.  APPLICANTS ARE REQUIRED TO RESPOND SPECIFICALLY IN THIS SECTION TO THE 
AREAS OF EXPERIENCE REQUESTED IN THE ADVERTISEMENT. 

 
 

Be Specific – No Boiler Plate 
 
 
 
 
 
 
 
 

11. Professional Liability Insurance: 
 

Name of Company Aggregate Amount Policy Number Expiration Date 
 
 
 

12. Have monies been paid by you, or on your behalf, as a result of Professional Liability Claims (in any jurisdiction) occurring within the last 5 years and in excess of $50,000 per incident? Answer 
YES or NO. If YES, please include the name(s) of the Project(s) and Client(s), and an explanation (attach separate sheet if necessary). 

 
 
 
 

13. Name Of Sole Proprietor Or Names Of All Firm Partners and Officers: 
Name 
a. 
b. 
c. 

Title MA Reg # Status/Discipline Name 
d. 
e. 
f. 

Title MA Reg # Status/Discipline 

14. If Corporation, Provide Names Of All Members Of The Board Of Directors: 
Name 
a. 
b. 
c. 

Title MA Reg # Status/Discipline Name 
d. 
e. 
f. 

Title MA Reg # Status/Discipline 

15. Names Of All Owners (Stocks Or Other Ownership): 
Name And Title 
a. 
b. 
c. 

% Ownership MA. Reg.# Status/Discipline Name And Title 
d. 
e. 
f. 

% Ownership MA. Reg.# Status/Discipline 

 

16. I hereby certify that the undersigned is an Authorized Signatory of Firm and is a Principal or Officer of Firm. I further certify that this firm is a “Designer”, as that term is defined in Chapter 7, 
Section 38A1/2 of the General Laws, or that the services required are limited to construction management or the preparation of master plans, studies, surveys, soil tests, cost estimates or 
programs. The information contained in this application is true, accurate and sworn to by the undersigned under the pains and penalties of perjury. 

 
Submitted by 
(Signature) 

 
Printed Name and Title    

 
Date      



  L#__________ 

 

 



  L#__________ 

 

RFQ ATTACHMENT D.1 
 

CERTIFICATE OF GOOD STANDING AND/OR TAX COMPLIANCE 



  L#__________ 

 

RFQ ATTACHMENT D.2 
 
 
 
 

CERTIFICATE OF AUTHORITY - CORPORATE 
 
 
 
 

1. I hereby certify that I am the Clerk/Secretary of    
(insert full name of Corporation) 

 
2. corporation, and that  

(insert the name of officer who signed the  contract and bonds.) 
 

3. is the duly elected 
 
 

4. of said corporation, and that on 

 
(insert the title of the officer in line 2) 

 
 
(insert a date that is ON OR BEFORE the date the 
officer signed the  contract and bonds.) 

 
 

at a duly authorized meeting of the Board of Directors of said corporation, at which all the directors were 
present or waived notice, it was voted that 

 
 

5. the 
(insert name from line 2) (insert title from line 3) 

 
of this corporation be and hereby is authorized to execute contracts and bonds in the name and on behalf of 
said corporation, and affix its Corporate Seal thereto, and such execution of any contract of obligation in 
this corporation’s name and on its behalf, with or without the Corporate Seal, shall be valid and binding 
upon this corporation; and that the above vote has not been amended or rescinded and remains in full force 
and effect as of the date set forth below. 

 
6. ATTEST: AFFIX CORPORATE 

(Signature of Clerk or Secretary)* SEAL HERE 
 

7. Name:  
(Please print or type name in line 6)* 

 
8. Date:  

(insert a date that is ON OR AFTER the date the 
officer signed the  contract and bonds.) 

 
 
 

* The name and signature inserted in lines 6 & 7 must be that of the Clerk or Secretary of the 
corporation. 



  L#__________ 

 

RFQ ATTACHMENT D.3 
 
 
 
 
 

CERTIFICATE OF NON-COLLUSION 
 
 
 
 
 
The undersigned certifies under penalties of perjury that this bid or proposal has been made and submitted 
in good faith and submitted in good faith and without collusion or fraud with any other person.  As used 
in this certification, the word “person” shall mean any natural person, business, partnership, corporation, 
union, committee club, or other organization, entity, or group or individuals. 

 
 
 
 

(Signature of individual) 
 
 
 

Name of Business 



  L#__________ 

 

RFQ ATTACHMENT D.4 
 

 
 

CERTIFICATION OF TAX COMPLIANCE 
 
 
Pursuant to M.G.L. c.62C, §49A and requirements of the City, the undersigned acting on behalf of the 
Contractor certifies under the penalties of perjury that the Contractor is in compliance with all laws of 
the Commonwealth relating to taxes including payment of all local taxes, fees, assessments, 
betterments and any other local or municipal charges (unless the Contractor has a pending abatement 
application or has entered into a payment agreement with the entity to which such charges were owed), 
reporting of employees and contractors, and withholding and remitting child support.* 

 
 
**Signature of Individual (Mandatory) *** Contractor's Social Security 
Number 

(Voluntary) or Federal Identification Number 
 
Print Name:    Date:     

 
OR 

 
 
Company Name 
(Corporation, Partnership, LLC, etc.) 

 
By:  

**Corporate Officer (Mandatory) 
 
Print Name:    

 
Date:    

 
* The provision in this Certification relating to child support applies only when the Contractor is an 
individual. 

 
** Approval of a contract or other agreement will not be granted until the City receives a signed copy 

of this Certification. 
 
*** Your social security number may be furnished to the Massachusetts Department of Revenue to 

determine whether you have met tax filing or tax payment obligations.  Providers who fail to correct 
their non-filing or delinquency will not have a contract or other agreement issued, renewed, or  
extended. 



  L#__________ 

 

RFQ ATTACHMENT E 
 

CITY OF NEWTON DESIGNER SELECTION COMMITTEE 

DESIGNER SELECTION PROCEDURES 

 
 
 
 
 
 

City of Newton Designer Selection 
Committee: Designer Selection Procedures 

 
 
 

City of Newton Designer Selection 
Committee 
Designer Selection .Procedures (Adopted 
October 26, 2004) 

 
 

1.  These procedures govern the selection of designers for any municipal building project 
subject to the state designer selection law, M.G.L. c. 7, §38Al/2 -0 or subject to the 
provisions of§11-8 of the City of Newton Chatter. Any other local law governing the 
procurement of services will be inapplicable to these procurements. 

 
2.  the Designer Selection Committee [hereinafter referred to as the "Committee"] has the 

authority to conduct the designer selection process for the City of Newton (hereinafter 
referred to as the "City"] pursuant to the provisions  of§ 11-8 of the City of Newton 
Charter  and §§ 5-35-5-38  of the Revised  Ordinances of the City of Newton,  2001. 
The Committee may delegate any duties described herein to the extent such delegation 
is permissible by law. 

 
3.   The Committee shall conduct the designer selection 

process. 
 

No member of the Committee shall participate in the selection of a designer for any 
project if the member, or any of the member's immediate family: 

 
a.  has a direct or indirect financial interest in the award of the design contract to 

any applicant; 
b.  is currently employed by, or is a consultant to or under contract to, any 

applicant; 
c.  is negotiating or has an arrangement concerning future employment or 

contracting with any applicant;  or 
d.  has an ownership interest in, or is an officer or director of, any applicant. 

 
4.   A Request for Qualifications (RFQ) for each contract subject to these procedures shall be 

advertised in a newspaper of general circulation in the locality of the building project,  in 
the Central Register published by the Secretary of the  Commonwealth,  and  in any other 
place required by the Committee, at least two weeks before the deadline  for filing 
applications. 



  L#__________ 

 

5.  The advertisement shall contain the following information: 
a.  a description of the project, including the specific designer services sought, the 

estimated construction cost, and the time period within which the project is to be 
completed; 

b.  if there is a program for the building project, a statement of when and where the 
program will be available for inspection by applicants; 

c.  when and where a briefing session (if any) will be held; 
d.  the qualifications required of applicants; 
e.  the categories of designers' consultants, if any, for which applicants must list 

names of consultants they may use; 
f. whether the fee has been set or will be negotiated; if the fee has been set,  the 

amount of the fee must be listed in the  advertisement; 
g. when and where the RFQ can be obtained and the applications must be delivered. 

 
6.  The RFQ shall include the Application to Designer Selection Committee Form. The 

Application Form may be amended to include additional information on a project• 
specific basis. 

 
7.  The Committee shall evaluate applicants based on the following criteria: 

 
a.  prior similar experience; 
b.  past performance on public and private projects; 
c.  financial stability; · 
d.  identity and qualifications of the consultants who will work with the applicants on 

the project; 
e.  any other criteria that the Committee considers relevant to the project. 

 
8.  The Committee shall select at least three finalists. Finalists may be required to appear for 

an interview or provide additional information to the Committee,  provided that all 
finalists are afforded an equal opportunity to do so. The Committee  may determinate that 
it is in the best interest of the City to reject all applicants and re-issue the RFQ. 

 
9.  The Committee shall rank the finalists in order of qualification and transmit the list of 

ranked finalists to the Mayor. No person or firm, including applicants' listed consultants, 
debated pursuant to M.G.L. c. 149, §44C, shall be included as a finalist on the list. 

 
The list must be accompanied by a written explanation of the reasons for selection 
including the recorded vote, if any. The written explanation, which may be the record or 
the minutes of the Commission's meeting at which the selection was made, and recorded 
vote, if any, shalt be public records and shall be maintained in the contract file of the 
designer selected by the Mayor. 

 
1.  If the fee was set prior to the selection process, the Mayor shall select a designer from 

the list of finalists. If the Mayor selects a designer other than the one ranked first by the 
Committee, the Mayor shall file a written justification for the selection with the 
Committee and maintain a copy in the contract file. In accordance with the provisions of 
§5-35 of the Revised Ordinances of the City of Newton, 2001, the Mayor may request 
three (3) additional, recommendations from which he may make his selection. 



  L#__________ 

 

 
 
 

2.  If the fee is to be negotiated, the Mayor shall review the list of finalists and may exclude 
any designer from the list if a written explanation of the exclusion is filed with the 
Committee and maintained in the contract file. The Mayor shall request a fee  proposal 
from the first ranked designer remaining on the list and begin contract negotiations.  If the 
Mayor is unable to negotiate a satisfactory fee with the first ranked designer, negotiations 
shall be terminated and undertaken with the remaining designers, one at a time, in the 
order in which they were ranked by the Committee until agreement is reached. In no 
event may a fee be negotiated which is higher than the maximum fee set by the Mayor 
prior to selection of finalists. 

 
3.  If the Mayor is unable to negotiate a satisfactory fee with  any of the finalists, in 

accordance with the provisions of §5-35 of the Revised Ordinances  of the City of 
Newton, 200 I, the Mayor may request three (3) additional recommendations from which 
he may make his  selection. 

 
4.  The City may allow a designer who conducted a feasibility study to continue with the 

project design, provided that an independent review by a knowledgeable and competent 
individual or firm doing such work finds the feasibility designer's work to be reasonable 
and adequate. The City must first advertise for the feasibility study. The City may include 
a statement in the advertisement and/or RFQ that the feasibility study designer is eligible 
to compete for the subsequent design services contract. Once the study is complete, the 
City may publish a second advertisement for the project design. If the feasibility designer 
is selected, the City may commission the independent review prior to allowing the 
designer to proceed with the work. 

 
14. Every contract for design services shall include the following: 

 
a. certification that the designer or construction manager has not given, offered, or 

agreed to give any person, corporation, or other entity any gift, contribution  or 
offer of employment as an inducement for, or in connection with, the award of the 
contract for design services; 

b. certification that no consultant to, or subcontractor for, the designer or 
construction manager has given, offered, or agreed to give any gift, contribution, 

· or offer of employment to the designer or construction manager, or to any other 
person, corporation, or entity as an inducement for, or in connection with, the 
award to the consultant or subcontractor of a contract by the designer  or 
construction manager; 

c. certification that no person, corporation, or other entity, other than a bona fide 
full-time employee of the designer or construction manager, has been retained or 
hired by the designer or construction manager to solicit for or in any way assist 
the designer or construction manager in obtaining the contract for design services 
upon an agreement or understanding that such .person, corporation, or other entity 
be paid a fee or other consideration contingent upon the award of the contract to 
the designer; and 

 
d. certification that the designer has internal accounting controls as required by 

M.G.L. c. 30, §39R(c) and that the designer has filed and will continue to file an 
audited financial statement as required by M.G.L. c. 30,  §39R(d). 



  L#__________ 

 

 
 

All fees shall be stated in design  contracts,  and  in any subsequent amendments  thereto,  as 
a total dollar amount. Contracts may provide for equitable adjustments  in the event of changes 
in scope  or services. 

 
15.The City shall not enter into a contract for design services unless the designer hasobtained 

professional liability insurance covering negligent errors, omissions, and acts ofthe 
designer  or of any person or business entity for whose performance the designer is legally 
liable arising out of the performance of the contract. The total amount of such insurance 
shall at a minimum equal the lesser of one million ($1,000,000) dollars or ten percent 
(10%) of the project's estimated cost of construction,  or such larger amounts as the City 
may require, for the applicable period of limitations. A designer required by the City to 
obtain all or a portion  of such insurance coverage at its own expense shall furnisha 
certificate or certificates of insurance coverage  to the City prior  to the award  of the contract. 

 
16. Every contract for design services shall include a provision that the designer or its 

consultants shall not be compensated for any services involved  in preparing changes that 
are required for additional work that should have been anticipated by the designer in the 
preparation of the bid documents, as reasonably determined  by the  individual  responsible 
for administering the design contract. 

 
17. In the event of an emergency that precludes the normal use of these designer selection 

procedures, the Committee may elect to authorize expedited procedures to address the 
emergency. The Committee shall document in writing the reasons for the emergency 
declaration, the proposed scope of work, the estimated  cost  of construction,  the 
established fee for the needed design services, and any other relevant information. 

 
The Committee may select three finalists from any standing list of designers who have 
applied for projects of a similar nature, or may otherwise select three designers to be 
considered as finalists for the project. The Committee shall rank the finalists in order of 
qualification  and  select the designer  for the emergency   work. 

 
18.The City shall publish the name of any designer awarded a contract in the Central 

Register. 
 

19. The following records shall be kept by the City: 
 

a. all information supplied by or obtained about each applicant; 
b. all actions taken relating to the project;  and 
c. any other records related to designer  selection. 

 
All records shall be available for inspection by the state Designer Selection Board and 
other  authorized  agencies. 

 
The City shall evaluate designers' performance on contracts in accordance with M.G.L.  c. 7, 
§38E (g) 



  L#__________ 

 

 
RFQ ATTACHMENT F 

 
 
 

CITY OF NEWTON ORDINANCES DESIGN 

REVIEW COMMITTEE ORDINANCE 



  L#__________ 

 

 
 
 
 

NEWTON COOE-   SIJILDINGS 
 
 

committee as is DCCCIAIY  for the exercise  of the 
committee's raponsibiUties. Rccoob  of  lhe 
committee Jboll be  public docnmcn4  Tbc 
committee Jboll make .._.. oo less !han anmW.ly 
10 the rapecti>-e oppoiminc  es. (Rev. Onls. 
1m. § 2-348; 0n1. No. 190. 12-21).76; 0n1. No. 
317,2-21).79; Ord. No.S.JOI,2-1-
U) 

 
Sees.S-38-S-53.Rtouved. 

 
ARTICLE IV.DESIGN REVIEW 

COMMJTI'EE 
 

5«.S-54.EstabllJbcd. 

u daen'bed in said oooaract..  complies  with the: ) 
propm  rcquiremeoiS fO< lhe p<oposecl public 
focitity. 

(c) Tbc review -mace aballn:vicwlbe 
............          f«......,.ionoc wilb lbo _., 
and time sd>edule and shall evaluale 
lbo quality, 'P(lfOPriA1encss and funolionalanribulcs 
of lbe lltdliiOds solution. Tbc committee shall bave 
periodic .-ins wilb lhe  atdUioct and  bold 
periodic presentations and reviewa and &hall make 
rep«<S .. lbe projOCI  moveo  W...gb lhe variOitS 
SlaSCI of d<oign IO COottad devcloprocol.Prior IO lhe 
issuance  of    bid    documer>U,    design   review 

 10 lbe atclliloct shall be mode by 
(a)   A  review  committee  is   bc:n:by 

established 10 ....     the review - 
foe liD)' p>blic facility - .... bceo                 10 
the comaittcc by lhe mayor, -.!of aldcnnm a. 
aayotbc<p>blic og<llC)' 0<ClOI'l'Oilittce wilhin lhecity. 

 
(b) The daign mO<W committee shall examine 

the specilieatioos preporecl by lhe usins •seney and 
shall consul!wilb lbe plaMing. public buildinss and 
ocher city  department•.  or  if  appropriate,  may 
request the public buildings eommissiooc:r to hire 
out$ide  wnsuhams tO  assist the design  review 
committee  in  lludyina lhe   fcasibiUty of   lhe 
poposecl Ca<:ilily and wn considcs ••lbe .,.._lhe 
c:ommittee dcc:mt: appropriate I of $0Jutioos 
- .. renewal.-ion ..replaccmcnl 
wilbin 
reaJislic    budi«<JY   limiiS  and   Jboll  make  • 
tWOillltlOldalioo.  Tbc design mO.... committee's 
SIUdy of lhe feasil>ili1y of lbe proposed  facilily shall 
ioclude a·review  of  Indoor  mvironmc:Dial   beahh 
issues. 1bc  design review committee may make 
rocornmenc1Atio01 for specific program 
n:quimnet>IS for lbo propo$ed  facility 10 address 
indoor environmental  hcthh iJSUCS.     The design 
review committee 1hAU include  in its feasibility 
study  a m0ew  of lbe proposed  faciUty's """  of 
naiUral ,_...and a>ei1Y· Tbc design m0ew 
committee may make mxwnmencta•ions u to  site 
Platmina.   buildina dcai...   0<   COOSUUCiioo   thai 
ooottibo.<c si¢fJC11111y 10 the  p...-,d facility's 
efficicn1 usc andof natunJ                    fCIOUl"CC:: 

and           -  Wbalcver "" atdUioct is proposed 10 
be CQ80&0d by lbo ci1y in any design «consullin& 
capacity, the dc&ign review commi:ucc sball review 
lbe eontrac1 between lbe ci1y and lbc atcllilocl prior 
to irs excculion to muro II\Ai the scope of the work.. 

90 

the desiso  review comaniuec  to  writin&  ro lbe 
CO'*  •   • c     r of  public buildinp fO< bit lfll'Oval 
and is1Ucd  6om bis o15ce. Tbc COIIbuiwiooa of 
public boliJdings sball 001 pamil lbo COftiiNCtioo 

10 be  fO<  public bid Ulllil  lbe 
dc:sian review  committee certifies in writin& that the 
plllll   and  llpOCifu:atiotu  suboWl Wly  mccl    lbe 
propm rcquiremeo1s oflbe projCCI. 
 

(d) Ourins lbc eooslnlctioo of lbe public Cacilily, 
lbe coof  public bWJdioas sball consult 
with tbe design  review committee COI'Iceming any 
in the plans  Cf spocifieatioas lbalmay affOCI I 
lbo design « I""SJattt of  lbe  Cacilily IOd  lbe 
committee Jboll ""'proot:fltly 00 all .,......befocc iL 
(Rev. 0n1s. tm, § 2-361: Ord. No.8. 3-12-74; 
Ord. No. 190, 12-21).76; Ord. No. S.JOI, 2-1-88; 
Ord.No. Y·216.12·21·98; On!. No.Y·29,7 
 
S«. S. Compositioo, •ppoiotmtal a•d 
compeo1atioll of me.mben. 
 

(a)  Vo<ins membership.   Tbc  design  review 
commitlee sllalJ coosis1  or 1wch-e (12) pcnnaneo1 
votina mcmbas. four (4) appoirned by lbe may<<, 
four (4) selcelcd by lbe boanl of llclcnncn, IOd four 
(4) sel«oaa by the scbool sball be 
IWO C2) w!cfirioml   YOiiDa-. fO< cod> facility 
uncia     design  review,    wbo    - ...,.....mily 
rq><CIUUii..,. wbo  shall   .,. lbe a-- or 
lbeCOIDillUDily inwbicb lbe propoood facility is10be 
located, and who n:side inlbe immoclillell'CI of lbe 
focility.  One community .. sball be 
appoinlcd by lbe may<< and ooe shall be selce ed by lbe 
boanl or aldermen. In lbe cvau 11w mono !han one 
riiiCiliry shall comprise a projcc:c. and where  the 



  L#__________ 

 

 
 
 

 

-on
 §S..S1 

board of aldermen d<:tc:rmlnco   that  lbe ,.....ltina 
nwnbc:r of community represen1a1ives for said 
project is wv-easooably Jara.e. it may reduce the total 
number of oomtrulllity rq><acnlati.., roquir<d 10 001 
fewcrlhonrwo.{Ord. No. R-142,4-21-81) 

 
{b)  NonYOCing mcmbcnbip.  These sball be lbe 

followlna non.oong mcrOOcr1 of 1he dcsicn review 
committee:  one aJdctman. one school  committee 
member for school depastmelll buildlna projceiJ, tho 
plonnina dl=lor or his clcsicnee.  <he bead of lbe 
usin& •acnoY   or   bis cJalancc,  md  1he  publ.ie 
buildinp .._,;,.._ or bis deoipce. The public 
buildinp   •••,• · s s•    • sba1J abo tcrVC as SCICr'CWy 
of lbe deoiiPl review committee. (Rev.Onls. 1973, 
f 2 362; On!. No. 8, 8-)2-74; Ord. No.  S 301, 
2·1·88) 

CroN rcrcrc:•cu-Rqv.lllioN ,owmlfla llppC)intmmt and 
Oftcommbsicns and OOt•••*'  t 2.1 

 
 

 
(o) The membcn of lbe clcsicn l'<"iew ccmninee. 

ac:<ptina lbe community ._...;ves,sball ..,... 
oocerminous  with the   terms  of  their rc:spectivc 
appointing  authority.  Vacancica  in lhe committee 
shall be fiUed by appoiolmml in lbe same m3MCr by 
1he some dcsipled oppoinllna MJihority as lbe 
oriCinoJ oppoiOlmcDls for lbe period of lbe uncoq>ind 
tam. The ICml.<>f  COI1liDUility rqres<Dl>lives sball 
expire upon fino!  """'".,.. by  lbe  <it)' of lbe 
facilily for whiclt 1hey were oppoinled. 

 
{b) The design review commiuce shall hove such 

assistance as i.s reaJOOably  nccas:ary  for the excrelle 
of i<a n:spoosibilitico pvvided by 1he deportmm1 of 
publiC borildqJ  The rec:ords of 1he clcsicn review 

-. ..sball be public clocumczcs. The deoiiPl 
l'<"iew committee sball dec1 1cbairmon lllllllllly 
md moblish rules ond procedura. Membal shill 
serve  at the pleasure of their respoc:tive appoinlina 
authority. 

 
(c)  It  is lbe inu:Ol of  Ibis section that lhooe 

porticipolq ill 1bc clcsicn ...;ow process ..""""' 
mcrOOcn sball be • diwnified-         of inlcraled 
c:ilillenl, il•i-1   """" of and  DOl directly 
by city govcmmcot, ond thlt oorne of those rncmbcn 
shall be profcssiooally quali6ed. 

) 
(d) To 1he Clrtcr1l !hal  citi2cnt make lhcmsc:lves 

ovajlablc: 10 """" <here shall be It lcuo one (I),but 
001 10010 than two (2) voting mcmbcn from each of 
lbe    followlna  profcssioos;  orchitOCI, _.r 

manag<r,  dedrical  aJgioecr, 
- SUUCIUt1)  . Jandscapc 

ord>itect. Profcssioool ..,.ri6cobono  of  """"' 
. ore clcsiroble ill1he fiddo of city planoing, 

ltaflic and real cslale  elopniCOI, but               
shall ...be roquired. 

 
(e) Wbcnevu a vacancy in volin&  DlC11lbcBhip 

occurt, 1he "''Jllintlna auahority shall llJIIcc inquiry 
of  1he  public  buildqJ " '•loner  ond  1he 
dWrmaD o( lbe deoiiPl ...;ow  comminee as 10 
wbclhcr ao oppoinlee wi1h pOrtic:ular  profcssicnal 
quolificatiool io required, and after wrinen respoosc. 
the appoiniJneOt   shall be  made so  that  the 
me:mbcnJlip of l.he design  review committee will be 
profcosioolally bolanced  and wiD CO!q)ly  wilh lbe 
roquirancOll    md  lbe   intCDl   of   Ibis  - 
a.nmun;ty  .-.... sball  be  lllJlC)iDled 
without n:prd for profcssicnal qualif- 

 
(f)  No voclna member  of  lbe  dcsicn l'<"ic:w 

committee ahaU hold an elected or salaried position 
with tbe city. 

 
(I) AD  IDCOilbcn shall serve  wilhouc _........ ond all 

YOCing membcn shall bercsiclcOls of lbe <it)'. AD  
IDCOilbcn sball           UOlillbeir ,_.,Ill:< 
office. 

 
(b) The two (2) voting mconbcn who an: 

COOlf'OOD.ity rcprcsc:ntativcs shall vorc only on those 
ma.uen cooccmina, facilities   for  which   they are 
oppoinled. (Rev. Onls. 1973, f 2 363: Ord. No. a. 
8-12-74; Ord. No. 190. 12-21).76; Ord. No. 5-301, 
2-1-88) 

 
See. 5-57. Other provisioos. 

 
Arty  publio    corporation,  oamcy.   outhority. 

commission or bcdy of ony such private orpnizalion 
wbich is  -cred 10  """"""" a  public   or 
facility  - lbe  city and  - 
desires 10 -· itself 10 lbe j..isdiction  of lbe 
design review   committ«;   may  enter into an 
agrccmcnt., iJl writing. with the city ror this pwposc; 
and lbercaftcr 1hc dcoign I'C"icw conm>ittec sball 
pcrfcnn all of iiJ limctioos and dutico will! I<$JlOCI10 
sud> faciJ;ty, (Rev. Onls. 1973,§2-364;Ord. No.8, 
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prior_..,_  .-r....... 

 

 
 
 
 
 
 

8·12·74) 

NEWTON CODE- BUll.DINGS 

-. 
not only in terms of the dcuds or layout and 
construc:lion or the ooddt"' or facility. but 

See. S.SS.Site plan apJ)r'Ov.al for consrrut'don or 
modification ofru11nidpal buUdJoJ,tJ aod 
f:aeilities. 

 
It man be the policy of the city 10 apply similar 

scondard$ of  planning :md control  of  dcnsily nnd 
e:nvuonmentaJ  1mpact. wbtn  the  c:ity'J public 
buildings and facilities conswctcd or mocJjlied. 
u lbe cioy applies under <hap<er 30. Zoni"'- of the 
Revised Ord.inaoccs: when pctt1100S  for chan6ta tn 
land usc are  initiated by rts ettJ7.ml or property 
owners. In    Ill& dus pobq for bnd m the 
public use dismct or ocbawiS< cloalfied at)' land. 
lbe                                 of a-    or 
clisoricl (m aooonlaooe wrth --J0.4  of these 
Revised Ord.inaoccs:) shall nee be requarod. 

 
(a) Wbeoe...cr constructJon or  mod1racation of  a 

municipal building or faciJity  1.1 undcrt:Akm   which 
involves new constn.telion or subst&nlill  chai\&C 1ft 
usage. and which involves a d\ang_c  u1: \'ehicular 
access;off·strcet parlcin_g l'tquirtrnttlts; rite grading: 
dminage: 13.t'Klsatpe ftatures: or service al't"JJ$,  the 
following proocdures  shi•ll appl y: 

 
(I)Thee.xecullvedepartmcns sh.1.11 inetudc in the 

architecl'$ conu t   the  rcqu1rcment (or 
pl'q)313tion and submissaon or Ate pL'U\S 
suitable    ror   revieW   and   tppf'0\'21    in 

also in tcnns of the site and hs .surrounding 
area.Consultations sh.ttl be made w1th such 
city departments and ooi(!ltborhood  IPWPI 
as areconsidered  n«.c:ssary t1nd fiPJ>ropriate. 

 
(4} Upoo its  opprovnl  or  the  initial design 

coacept and prior co rccommendin.g that the 
projec:t pro<eod to the dct1iled desphase 
:md  to  the  prepar tion  or  const.NC:taon 
lbe dcsilll' review committee              wll 
fik W1lh lbe clerk or the boonl oralckrmen 
ill _..,t Sllc:  plan  IDCJudU'8  buiklina 
lloor  plans and   udut-.nl aehcmotic:a. 
with 1formal  pdl- for lite  plan 
_.,.al Ill   Wtth the .,.-.... 
outliocd in  J0.2J or these Revised 
Ordinanoe:s. lbe desJa,n rev ew conumuce 
sball nee be requued 10 pay a fili"' foe for 
pw:pOStS of this sc:ction 

 
(S)  At  the carlieot opportwlity. the  board of 

aldermen sbaJI   for  the  J:l\lt'J)OSCS   of  this 
section mign that petition for public hearing 
before its eo nminee denli_ng with  •muers of 
public buildinp and 1his conuni uoc shall 
bold a pubhc hearina. Due nocice or S\IICh 
public htarina$hall be IP"'c:n to the abutters 
of the  l'fOil05C'd  ootldma ... facihl)' lnd  to 
the abuttc:rs orsuch abutters. The: commiuee 

 
-S«tioo J0.2Jwoitfhthese Rev.scd ""'"""l'l-.

 

 
 

(2) Tbe c1qanmcn< ofplamo111 lnd clc\elopoiiQO 
shan     rmrrn.m     c:opzance   ova"    l.he c  

c> or """"........__ -' 
gns and sae pllno  to  clctcnrune  the 

coosistmcy   and   CC q)lllblhty   or  such 
designs   and  plans w1th the    city's 
OOtnpichc:usiYC   plan and .other   pcrtiocnt 
planning and no:dytJcal studie -. TIdirector 
of planning and  ckvelopmcnt  sMU m:tke 
wriuen  notiticruion or  this  fincJina to  the 
mayor, to t))e <::lert of Ole bolltd of aldermen. 
to the dreview oocnmiuce.  And (in tl1e 
case of school buildinp) to the    It)' or 
the sehool committee, 

 
(3) Tbe   gn n:v>CW <Ommlll<e $ball CONickr 

the project plans. dcsogns.lnd specifiCOUOnS 

to the Dte plan lnd  afrIll IUdl n:oanc:tions 
and oondiuoas IS arc: Ul lbe public .......... 
lnd it shall mUe Ill report IO the '-'!of 
aldc:nnat wtlhm    fO<Iy ft•-.   (4S)   clays 
foiJo,.il>g lbe pubb< hcanna. 

 
(6) Tbe site plan, in<ludonK ooddi"' Roor plans 

and  a<clUooatnl ochcmati<a. as  Connolly 
_...'Cd by I he boaro or ol<krmcn lnd the 
mayor (and in the case or sc:hool  buildings. 
by the sdlool conmliuec} shall beoomc pan 
of  lhe    final  Jet   or   projoct  plant  nnd 
eonsuuction dmwings, and they shall not be 
ch.wgcd or altered in any manner wilhou:l 
fmt being rcsubmiued to the design review 
commiUC'C and to the board o( ekiQ"tJ1101 in 
accortbnce with.,..,.(3), (4}lnd (S)above. 
Tbe board of aldcrmc:n moy waive 1 public 
bcarinc on a p<n'JOClSiy apptOved oite plan rf 



  L#__________ 

 

s. 
""'< 

 
 
 

NEWI'ON CODE-BUILDINGS §5-58 

 
 

in ill judtbe changco proposedare 001 
o(  sufftcieot  scope IS to warrant a public 
hwi"8- 

 
(b) The- of aldamm  &hall 001  an 
of my1\mds forpqlll>lioo of ddailed 

- clmoings for a project applicable uoder 
Ibis sccbOII unt tbe rcquimneniJ of (aXIl throuab 
(aX6) above have bcco satisfied. 

 

(c) The executive depat1men1 shall  001 fonnaJiy 
submit • project app cable  - litis - 10 

oompetitivc consti\ICiion bid llllless the U UU=cnls 
of(aXI) lluousb (aX6) have bcco satiaficd. 
 

(d) The rcquimneniJ of Ibis section that are 001 
othawix Rqllir<d by law or by tbe <bona may be 
waived iD whole or iD part by a............., (213) 
or those n"'nbcn of tbe or aldamen  pru<:r 
and  vocina- (Rev.Ords. 1m.§ 2-365:0n1. No. 
8-12·74; On!.No. 102,§ 4, 12-IS-75;Ord. No. V-195, 
9-22-98) 
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RFQ ATTACHMENT G 
 

CITY OF NEWTON – PUBLIC BUILDINGS DEPARTMENT 
BUILDING DESIGN AND CONSTRUCTION 

SUSTAINABILITY GUIDELINES 
 
 
 

#216-17 
 

CITY OF NEWTON 
 

IN CITY COUNCIL 
 

November 20, 2017 
 

ORDERED: 
 

That, in accordance with the recommendation of the Public Facilities Committee through its 

Chair Deborah J. Crossley, the City of Newton Public Buildings Department Building Design and 

Construction Sustainability Guidelines be and are hereby approved as follows: 

City of Newton – Public Buildings Department 
Building Design and Construction Sustainability Guidelines 

 
 
 
A) Introduction and Summary 

 
In its decisions regarding the design and construction of new municipal buildings and the major renovation 
of existing municipal buildings, the City of Newton strives to reach the best balance among many 
goals.   Key goals include those pertaining to building function, construction budget, operating costs, siting, 
appearance, maintenance requirements, longevity, and flexibility for future needs. This document is 
intended to better guide decision-makers who seek to achieve the best balance among these goals. They 
are recommendations and do not alter the existing jurisdiction or authority of the City Council. 

 
1)   These guidelines will be reviewed at least every three years by the Public Buildings Commissioner as 

technology developments and experience warrant. 
 

2)   Newton is a leader in the pursuit of a sustainable built environment. As it plans the construction and 
major renovation of buildings, it will look beyond minimum regulatory standards and consider 
intelligent building strategies that will contribute to substantial long term conservation of natural 
resources and operational economies.   For each building design project, in addition to meeting code 
requirements, the City will evaluate all cost effective features that reduce energy and other 
operational  costs and  minimize  environmental  impacts  through the  use of sustainable  building 
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materials and other strategies. This document will guide building siting, design, construction, and 
operations. 

 
3)   Newton’s goal of a sustainable built environment is, to the extent possible, to 

a.    minimize the use of energy, water, and other resources 
b.   maximize the use of renewable sources to provide electricity and heat 
c. maximize   building   longevity   through   rigorous   design   processes   and   quality-controlled 

construction 
d.   minimize environmental impacts of construction materials and methods 
e.   institute building operations and maintenance practices to minimize environmental impacts, 

achieve optimal performance and maximize occupant health and well-being. 
 

4)   In all new buildings and in the renovation of existing buildings the City strives to minimize building 
energy use. To attain that goal, the City has a building design and operation approach that will reduce 
life cycle costs, demonstrate significant improvements over previous designs, help define a path to net 
zero, and educate the community regarding feasibility and value.  The path to net zero includes 
reducing building energy use as much possible and maximizing the use of on-site renewable power 
and heat. 

 
5)  Per Sec 5-54 of the City of Newton Ordinances, a Design Review Committee (DRC) has been established 

to coordinate the design review process, examine specifications and study the feasibility of any 
proposed public facility as submitted to it by the Mayor, City Council, or other public agency (e.g., the 
Public Buildings Department), and shall make recommendations on a range of solutions within 
realistic budgetary limits. The DRC may recommend that components of these guidelines be relaxed 
or modified to accommodate projects whose size or inherent nature make the component 
inapplicable. 

 
 
 
B) Guidelines for Design Teams 

 
1)   Design Process Requirements 

 
a.    Newton requires its design teams to use an integrated design approach at all phases of the design 

process, especially in schematics and design development.       Because reduction in energy 
consuming features and HVAC loads may also reduce the size and cost of other parts of the project, 
and because choice of building materials may impact durability of construction, Newton requires 
its consultants to identify all building features that can be affected, when making energy efficiency 
related decisions. (See the attached commentary by Josh Morse, Newton’s Buildings 
Commissioner, regarding “Integrated Design Approach”.) 

 
b.   During all phases of design 

1.   Refer to “lessons learned” list from Public Buildings Department 
2.   Evaluate Value Engineering options using life cycle cost analysis with full consideration of the 

impact on other building systems and components. 
3.   Value Engineering options that increase energy use require recommendation by the DRC 
4.   Continuously consider, propose and evaluate sustainability options 
5.   All budget estimates to include air infiltration testing 
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c. During Conceptual Design Phase 

Provide a minimum of three options before completion of Conceptual Development Phase. These 
options will require creative interactive discussions among the design consultants.     These 
analyses will address onsite alternative energy source options and consider funding sources 
beyond the established building budget. The City will explore budget sources for Options 2 and 3 
before completion of Conceptual Design. 

 
Option 1.  Meets all codes and budget 
Option 2.  Reduces energy use to 30% below code requirements, with any budget implications 
Option 3.  Reduces energy use to net zero. If net zero is not feasible, show an option that reduces 
net energy use to the minimum feasible. Estimate budget implications. 

 
d.   During Schematic Design Phase 

1.   At the start of Schematics, the City will direct the design team regarding the major options 
developed in Conceptual Design. 

2.  The design team will develop options to improve sustainability within the parameters accepted 
in Conceptual Design. Evaluate life cycle costs of each option. 

 
e.   During Design Development Phase 

1.  The design team will develop options to improve sustainability within the parameters accepted 
in Schematic Design. Evaluate life cycle costs of each option. 

2.   Make provisions that enable future building modifications to improve sustainability. 
 

f. During Completion of Construction Drawings 
1.   Develop options for commissioning building envelope construction 
2.   Develop options for air infiltration testing 

 
g. Modeling for Large Projects.   For projects of 20,000 square feet or more of gross floor area the 

design team is responsible for Building Energy Use Modeling using the following approach: 
1.   Establish expected schedule of building use before completion of schematics 
2.   As the design progresses, refine the model and complete energy model runs at Schematics, 

Design Development, and near completion of Construction Drawings.   These models will be 
used to guide designers on how to achieve better energy conservation results and the impact 
of sustainability options being considered. 

3.    
 

2)   Certification and Ratings system requirements 
 

a.    Design teams are responsible to meet the following requirements.  While LEED is presently the 
preferred benchmarking system the DRC/ Public Buildings Department may consider alternative 
indices. 

 
b.   Projects of less than 20,000 sf shall meet the requirements of the most current applicable US 

Green Building Council (USGBC) Leadership in Energy and Environmental Design (LEED) Building 
Design and Construction (BD+C) building rating system at the level ‘Certified’ or better. 
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c. Projects of 20,000 square feet or more of gross floor area shall meet the requirements of either: 
 

1.   The most current applicable LEED BD+C building rating system at the level “Gold” or better. 
For twelve months from the time of adoption of a new version of LEED projects shall have the 
option to file under either the old or newly-adopted version. 
OR 

2.    
 

d.   To further support the design, construction, and operation of a project that meets Newton’s 
requirements for energy, water, indoor environmental quality, and durability, provide for 
implementing the LEED BD+C Enhanced Commissioning requirements. 

 
e.   The Design  Review  Committee  may  recommend  any  municipal  project  conform  to  the 

certification system without actual participation in the formal process. 
 
 
 
C) Guidelines for Designer Selection Committee 

 
Consider the comparative capabilities and experience of design teams, including sub-consultants, to 
respond to these Guidelines as part of the designer selection criteria.   Compare design teams' familiarity 
with recent sustainability achievements of similar buildings. 

 
 
 
D) Guidelines for Public Buildings Department 

 
1)   Include these Guidelines in RFQs and contracts with Design Teams. 

 
2)   For all design projects, identify means to fund Life Cycle Cost-effective options that raise the cost 

higher than the established budget. 
 

3)   Maintain “lessons learned” list for use by design teams. Update this list after construction of each 
project and after one year of its occupancy.  Semi-annually provide this list to the DRC. Among many 
other considerations, “lessons learned” shall include: 
a.    Evaluation of high performing windows used on recent projects 
b.   Evaluation of air barrier and insulating wall and roof assemblies used on recent projects 
c. Evaluation  of  constructability  of  thermal  break  strategies  in  foundations  and  structural 

components on recent projects 
d.   Evaluation of  HVAC and lighting approaches used on recent projects 
e.   Evaluation of building controls, management, monitoring and display functions 
f. Evaluation of durability and performance of building materials 
g. Evaluation of educational opportunities for users and the community 

 
4)  Two years after completion of projects larger than 20,000 sf, compare actual energy use to the building 

model, and include reasonable explanations for significant deviations, recommendations for 
performance improvements, and a plan to implement such improvements. Require re-measurement 
and review one year after substantial completion of any significant improvements. 
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Establish a formal “recommissioning” process to be completed by the third year of occupancy of 
buildings, and repeated every three years as follows: 

 
a.    Projects of at least 10,000 sf of floor area but less than 20,000 sf shall meet the requirements of 

the most current applicable LEED Operations and Maintenance (O+M) building rating system at 
the level ‘Certified’ or better. 

 
b.   Projects 20,000 sf or more shall meet the requirements of the most current applicable LEED O+M 

building rating system at the level ‘Silver’ or better. 
 

Under Suspension of Rules 
Readings Waived and Approved by Voice Vote 


